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AN INTERNATIONAL AUTHORITY 
AND THE PREVENTION OF WAR 
By L. S. Woo.r. 


** Now Europe balanced, neither side prevails, 
For nothing’s left in either of the scales.”—Swirr. 


CHAPTER I. 
INTRODUCTION. 


° N the conclusion of the war the working classes of 
C) all the industrial countries must unite to... 
establish some international authority to settle 
points of difference among nations by compulsory concilia- 
tion and arbitration.” “It would clearly be desirable, 
if possible, that they (the terms of peace) should include 
provisions obliging Germany, along with the rest of Europe, 
to submit to some form of international organisation designed 
to prevent future war.” 

These quotations are from the resolutions of a Socialist 
Conference and from the pages of a well-known paper, 
but they are typical of the hopes and desires which one 
meets continually upon the lips or pens of a large number of 
more or less intelligent persons of all classes and of every 
variety of political belief. A certain vagueness permeates 
the expression of these hopes and desires, and the outward 
and visible sign of this vagueness is the invariable use of 
the phrase “ some sort of international authority ” or “* some 
form of international organisation.” The object of this 
enquiry is to give data which may, if possible, enable people 
to transform the vague “ some sort of ” into a more definite 
object of their hopes. 

The problem is not a new one. It has for many centuries 
exercised the minds of those people who, because they were 
civilised, have at all times been contemptuously called 
theorists and Utopians by plain men, their contemporaries ; 
but periodically, when the world is swept by the cataclysm 
called war, plain men, amazed to find that they are not 
civilised, have themselves raised a cry for the instant 
solution of this problem. One cannot, however, avoid 
some doubt whether the most opportune moment for solving 
the problem is the hurried and temporary reaction which 
comes to men when they see what a very barbarous and 
inefficient method of arranging international affairs they 
have adopted in the arbitrament of arms. The question is, 








indeed, generously complicated. In its broadest aspect 
the problem is to develop a whole system of international 
relationship in which public war shall be as impossible 
between civilised States as private war in civilised States : 
in its narrower aspect the problem which the world has still 
to solve is the development of a machinery capable of 
settling international differences and disputes. 

Now it is possible to say without begging the question 
that in the last 100 years a system of international relation- 
ship has been very rapidly developing with rudimentary 
organs for regulating the society of nations without warfare. 
If we are really to transform that “ some sort of international 
organisation”’ into a definite international organisation 
which will commend itself to the disillusioned judgment of 
statesmen and other “ practical ’’ men, we must build not a 
Utopia upon the air or clouds of our own imaginations, 
but a duller and heavier structure placed logically upon 
the foundations of the existing system. I, therefore, propose 
to analyse the most important parts of the existing system, 
in order to see in what respects it has, during the last century, 
succeeded and failed in preventing war. 

Before proceeding to this task it will be advisable to 
answer a preliminary objection which in the present temper 
of the world is bound to occur to one’s mind at various 
points of the enquiry. Systems and machinery, it is said, 
are not the way to prevent war, which will only cease when 
men cease to desire it: Europe, relapsed to-day into bar- 
barism, shows that men will never cease to desire it: we 
must face the fact that International Law and Treaties 
and Arbitration will never prevent these periodical shatter- 
ings of our civilisation: one week of last August was 
sufficient to sweep away the whole elaborate progress of a 
century. One meets this train of reasoning continually 
at the present time. It is woven out of pessimism and two 
fallacies. The first fallacy is the historically false view which 
men invariably take of the present. It is almost impossible 
not to believe that each to-day is the end of the world. Our 
own short era seems invariably to be in the history of the 
world a culmination either of progress or dissolution. But 
in history there are really no culminations and no cata- 
clysms ; there is only a feeble dribble of progress, sagging 
first to one side and then to the other, but always dribbling 
a little in one direction. Thus the French Revolution 
was for everyone in it the end or the beginning of the world. 
The aristocrat dragged through the streets of Paris to the 
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guillotine saw himself perishing in a holocaust of all Law, 
Order, Beauty, and Good Manners; the men who dragged 
him saw only the sudden birth of Justice and absolute 
Liberty. Both were wrong, just as both would have been 
wrong if they had suddenly found themselves transported 
some thirty years on into the Paris of the second decade of 
the nineteenth century, for the aristocrat would have seen 
the culmination of his hopes and the Red of his despair. 
In each case it was only a little sag in the progress of history, 
first to this side and then to that, though the main stream 
was dribbling slowly in the direction of Liberty, Equality, 
Fraternity. So with this war. Its tremendous importance 
to us produces in us a delusion that in the history of the 
world it is tremendously important. But it is neither the 
beginning nor the end of anything ; it is just a little sagging 
to one side, to violence and stupidity and barbarism, and in 
ten or fifteen or twenty years’ time there will be a sagging 
to the other side, to what we dimly recognise as progress 
and civilisation. 

The other fallacy is of the same nature as that dreary 
assertion that you cannot make men good by Act of Par- 
liament. In one sense the assertion is a truism, and in 
another it is simply false. It is true that human society is 
so simple that if a majority of men want to fight, no Inter- 
national Law, no treaties or tribunals will prevent them ; 
on the other hand, society is so complex that though the 
majority of men and women do not want to fight, if there 
are no laws and rules of conduct, and no pacific methods of 
settling disputes, they will find themselves at one another’s 
throats before they are aware of or desire it. 


CHAPTER II. 
Tue Causes or Wars. 

Before proceeding to our analysis it is necessary to say 
something about the causes of war. War is only one method 
of attempting to settle differences and disputes which arise 
between nations. The causes of war are those differences and 
disputes, and if we could substitute other methods of 
settlement which men would willingly adopt, we should 
have taken a long step towards preventing war. The diffe- 
rences and disputes arise themselves from the various rela- 
tions in which nations stand to one another. Now disputes 
which arise from one kind of relation may be capable of a 
settlement by some method which would be incapable of 
settling disputes arising from another kind of relation. I 
propose, therefore, to group roughly the different relations 
in which nations stand to one another and the kinds of dis- 
putes which arise from them and have tended to produce 
wars, and I do this in order that in the course of the enquiry, 
when I examine the different methods of settling disputes, I 
may refer to the classes of disputes which have tended to 
war. The following is a rough classification : 

1. Disputes arising from legal or quasi-legal relationship— 
e.g., (a) as to interpretation of treaties ; (b) as to contractual 
rights and duties; (c¢) as to definitions of boundaries; (d) 
as to delicts. 

2. Disputes arising from economic relationship, trade, and 
finance. 

3. Disputes arising from administrative or political rela- 
tionship—e.g., as to questions of territory, subject races, 
expansion, nationality, supremacy and predominant influ- 
ence. 

4. Disputes arising from what may be called social rela- 
tionship—e.g., as to questions of honour. 


This classification is probably not exhaustive, but it does, 
I think, draw attention to important distinctions in the origin 
within the society of nations of those differences which have 
led to wars. All the wars of the last century can, I believe, 
be traced to one or more differences arising from these four 
types of relationship, distinguished above. Thus let us 


take two of the recent wars in which Great Powers have 
involved—the Spanish-American 


been and the Russo- 


Japanese. The real causes of the first war were two: The 
United States and Spain had to settle differences which had 
arisen between them owing to economic and _ political 
relations in Cuba and as to the quasi-legal responsibility 
of Spain for a particular event, the destruction of the 
Maine. It is arguable and has been argued that the economie 
and political differences could and would have been settled 
by diplomatic means if the second difference had not arisen. 
Spain herself proposed that the quasi-legal difference should 
be settled by arbitration. The United States refused, and 
the only remaining method of attempting a settlement was 
resorted to—namely, force of arms. 

The Russo-Japanese war arose from three causes. There 
was, first, the dispute which arose from the legal relationship 
of Russia, Japan, and China established by the treaty of 
1902. But this dispute was complicated by differences 
arising from the political and administrative relationship 
of Russia and Japan in “ the spheres of influence ” claimed 
by them in Manchuria and Korea. Thirdly, questions of 
international trade arose out of the concessions to a Russian 
speculator in Korea. 


CHAPTER III. 
INTERNATIONAL Law. 


In treating of the system of international relationship and 
the different pieces of international machinery for ordering 
the society of nations, the first question to be considered is 
the general rules which regulate the conduct of nations to one 
another in their various relations. International Law is the 
body of such rules. Idonot propose to touch such academic 
questions as whether International Law is or is not law, or 
even the question what it really is, but no practical enquiry 
is possible into the means of pacifically settling international 
differences without a clear understanding of the part which 
International Law has played, and will play, in the matter. 

It would be an easy and a human thing to say, what you 
may hear said repeatedly to-day in any intellectual company 
of: human beings, that International Law has been proved 
not to exist. As a matter of fact, the whole history of the 
nineteenth century and of this war shows that International 
Law does exist, and is of supreme importance. The cry 
that it does not exist is merely the ery of shallow despair at 
finding that it does not exist precisely in the form that we 
desire. The fact that the rules of International Law are 
broken, and that those rules have not been able to prevent 
certain wars, does not prove that the rules do not exist, or 
that they have not been, and will not be, the most potent 
instruments in keeping the peace. People still do commit 
murders, and a man occasionally spits into the drawing-room 
fire, but it would be a false deduction that therefore the law 
against murder is useless, or that the social rule which regu- 
lates the conduct of gentlemen in drawing-rooms does not 
help people to repress a natural desire to expectorate. The 
mere fact that every belligerent is discussing questions of 
International Law more or less acrimoniously with neutrals, 
and is violently accusing its belligerent opponents of breaking 
International Law, shows that whatever we mean by the 
words “ International Law ” has a very practical effect upon 
international relations. 

It is clear that unless there are certain general rules 
generally observed regulating the conduct of nations to one 
another, and forming the constitution of the society of 
nations, a peaceful solution of international differences will 
always be doubtful. In the growth of those rules during 
the nineteenth century certain points deserve attention. 
In the first place, it is only since the Congress of Vienna that 
there has been any real attempt consciously to make these 
rules in the sense in which law is now made in States. Within 
a State the laws are not merely customs and rules generally 
observed and admitted, but they are also “ made ” by 
legislative and judicial organs. Ever since the time ol 
Grotius there have been many customs and rules in the 
socicty of nations observed and admitted by the nations, but 
at the beginning of the nineteenth century there were not 
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even rudimentary organs, legislative or judicial, which 
could lay these rules down as law. In the nineteenth century 
there has been a rapid development in two directions. 

In the first place, nations have attempted to substitute 
agreements or treaties for general rules. Treaties clearly do 
not, as a rule, make International Law, they are like con- 
tracts or agreements between individuals. Owing to the 
want of any law-making organ, nations have tried to regulate 
their relations to one another by an enormous number of 
such separate agreements. The efficacy of this system will 
be discussed when I deal with treaties. In the second 
place, for the first time in history, during the nineteenth 
century attempts were made on a considerable scale to 
make International law in conferences and congresses. The 
success of these attempts will be considered when I come to 
deal with conferences and congresses; here it is sufficient 
to note that these nineteenth-century assemblies are un- 
doubtedly the first signs of the growth of an International 
Legislative organ. 

It is unnecessary for our immediate purpose to examine 
more closely into International Law, but it is advisable to 
state shortly a few facts about it which really require no 
detailed proof, but have great bearing upon our enquiry. 
A large number of its rules are quite definitely admitted, are 
acted upon every day, and really do help to regulate pacific- 
ally international society. On the other hand, much of it is 
vague and uncertain. This is due largely to two facts: 
there is no recognised international organ for making 
International Law, and no judicial organ for interpreting it. 
The consequences are two: whenever new circumstances 
arise which require a new rule of conduct for nations the 
nations concerned have to set about making the new rule 
by bargaining and negotiation. If they cannot agree, either 
it remains uncertain what the law is, or the -question has to 
be settled by war. Secondly, when there is already a rule, 
but nations disagree as to its interpretation, they again have 
to attempt by bargaining and negotiation to come to some 
agreement as to how it shall be interpreted. And, again, if 
they cannot agree, the only method left is to cut the knot 
by war. 


CHAPTER IV. 
TREATIES. 


Under treati¢s I include, of course, all international 
instruments of agreement—i.e., conventions, declarations, 
ete. Very few people realise the enormous number of such 
instruments in existence. If you open at random a collec- 
tion like the great Recucil Général de Traités of Martens, 
you find that in one series, which is not absolutely 
exhaustive, there have been collected between 800 and 900 
treaties concluded in the ten years 1874-1883. These 
instruments deal with questions which arise from all the four 
types of relationship given above. Far the greater number 
of these agreements are scrupulously carried out. In a sense 
they form the substitute for statute law in the society of 
nations. The whole body of Anglo-French treaties, for 
mstance, plays the part of statute law regulating the rela- 
tions of England and France. 

But the history of treaties brings one face to face at once 
with what is at the root of the problem of preventing war. 
The difficulties which have beset nations have been how to 
obtain guarantees for the -arrying out of treaties, and at the 
same time how to make it possible to altcr treaties in accord- 
ance with altering circumstances. What is required in every 
kind of society in which things grow and decay is an arrange- 
ment which maintains the existing order of things, and yet 
allows for upsetting it in an orderly manner. ' ; 

Now as long as a treaty remains merely an agreement 
between two or more isolated sovereign States, it is clear 
that nothing can be included in the treaty which can ensure 
compliance with it. When many of the nations of Europe 
agreed to the Treaty of London of 1867 to constitute Luxem- 
burg a neutral State, they tried to make the fulfilment of that 
treaty more certain by guarantecing the neutrality. “Ce 





principe (neutrality),” they affirmed, “ est et demeure plagé 
sous la sanction de la garantie collective des Puissances 
signataires.”” That is to say, they first agreed to respect 
the neutrality of Luxemburg, and then agreed to guarantee 
collectively not the neutrality of Luxemburg, but their 
agreement to respect it. Suppose the Powers had merely 
agreed to constitute Luxemburg a neutral State, and to 
respect its neutrality, then if a Power desires to violate the 
neutrality, in the last resource the only thing that that Power 
will have to consider is: “ Will any other signatory Power 
regard my breach of this agreement as a casus belli?’ But 
things are in exactly the same state when the neutrality 
is placed under the collective guarantee of the signatory 
Powers. There is no “sanction” and no “ guarantee,” 
except the agreement of isolated sovereign States. The 
insertion of the words “ sanction” and “ garantie collec- 
tive” only makes the form of the agreement a little more 
solemn than if they were left out. There is nothing inside 
the treaty, and nothing outside the states themselves, no 
collective power or organisation or machinery or guarantee 
which makes it one jot more certain that the treaty will be 
fulfilled or the conditions established by the treaty main- 
tained. nae 

The whole intention of treaties is to maintain an existing 
order of things, to establish a stable socicty of nations. 
They seek to embody and perpetuate the status quo in ink 
and paper. Each is an isolated promise, and the value of a 
promise depends upon the good faith of the promisor and his 
ability to make good his word. The ordinary way of making 
these international agreements is by the casual bargaining 
of diplomacy, not on the face of it a very good way of arriving 
at arrangements designed to be eternal. When one con- 
siders these facts, one wonders not that some treaties are 
broken, but that such an enormous number are fulfilled. 
Diplomatists themselves occasionally recognise the thinness of 
the thread upon which they have hung international rela- 
tions. Thus, at the Conference of London in 1871, the 
Powers solemnly declared that “ it is an essential principle 
of the law of nations that no Power can liberate itself from 
the engagement of a treaty, or modify the stipulations 
thereof, unless with the consent of the contracting Powers by 
means of an amicable settlement,” And yet a leading 
writer on International Law, in a recent work, comes to the 
correct but astonishing conclusion that “the standard 
value ” of this declaration “ has become doubtful again,” 
because, when Russia in 1886 suddenly notified her with- 
drawal from Article 59 of the Treaty of Berlin of 1878, the 
signatory Powers tacitly consented with the exception of 
Great Britain, who protested. 

The truth is, of course, that an agreement, arrived at by 
bargaining and compromise, designed to be eternal, and con- 
taining no provisions for varying or modifying it, is the 
worst method of maintaining the order of things established 
by such agreements, because the sole way of modifying 
them will often be to break them. It is only in a world in 
which nothing ever changed that they would succeed, and 
there they would be unnecessary. Nations themselves are 
always developing, and their economic, political, and adminis- 
trative relations often change fundamentally. It is abso- 
lutely imperative, therefore, on occasions that a nation 
should demand an alteration in the status quo. It can only 
effect this by the bargaining of diplomacy, and any other 
nation whose interest it is to maintain the status quo can 
bring the first up against the brick wall of treaties which 
profess to bind nations for all time. The only method left 
of bargaining oneself out of such an agreement is to threaten 
to break it, and therefore to appeal to arms. 

The repudiation of treaties by Russia many years ago 
caused Mill to propose that nations should bind themselves 
only for a definite term of years. In certain cases this is 
clearly the only reasonable course, and has, in fact, been 
done especially in commercial treaties. No business man 
would enter into a business agreement which bound him for 
ever, and in treaties regulating the commercial and financial 
relationships of nations the expediency of including a time 
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limit has been acknowledged. Thus theJfinal act of the 
Conference of Berlin, 1884, by articles 1-5 laid it down that 
the commerce of all nations should enjoy complete freedom 
within the Congo area, but it was stipulated that the 
franchise dentrée should be for only 20 years, after which 
the matter might be reconsidered by each Power. But in 
many cases, particularly where the larger political and 
administrative relations of nations are involved, there are 
obvious disadvantages in the time limit. People who have 
just settled a difficult and dangerous international question 
do not look forward with complacency to the whole matter 
being raised again, probably in its original form, at a definite 
and possibly inconvenient moment some years afterwards. 
Indeed, the time limit for the commercial agreement in 1884 
was not accepted at the Berlin Conference without demur 
by some nations for precisely these reasons. It is well 
known that the period just before the “falling in” of a 
commercial treaty between nations is often a period of acute 
tension, and it has been pointed out as significant that the 
present war occurred during such a time of tension between 
Russia and Germany. 

It is worthy of remark that the great treaties which were 
designed to introduce a millennium of peace have been pre- 
cisely those which turned out to be the most dangerous 
threateners of war. Vienna and Berlin have always formed 
fruitful themes for the wise cynics who like to dwell upon 
international bad faith and the absurdity of regulating the 
future of Europe by treaties which are only made to be 
broken. But the Congress of Vienna and the Berlin Con- 
gress did not lay up trouble for Europe because there is 
any absurdity in founding the Society of European nations 
upon a written constitution, nor merely because many of 
the details of the constitutions framed in 1815 and 1878 were 
arrived at, we now see, upon wrong principles. The really 
important thing to realise about these treaties is that they 
came into being before the world was ready for them. To 
be successful, treaties of this kind would require a highly 
organised society of nations. Such treaties are legal docu- 
ments, fixing in more or less precise language the constitution 
of Europe and the rights and duties of nations. But even 
constitution makers and law makers are human, and are 
therefore liable not only to err, but to be ambiguous : so 
that legal documents of that kind would be certain actually 
to promote discord in any society unless two conditions were 
fulfilled. The first condition is that the society should be 
so organised that there is a well-established and easy method 
of modifying the legal constitution ; the second is that there 
should be a well-established and easy method of interpreting 
the legal document when a difference as to its meaning 
arises between individuals in the society. Now both these 
conditions are unfulfilled in the society of nations, and it is 
clear that while this is so any elaborate attempt to found a 
stable constitution by means of legal bonds will do as much 
to promote as to prevent war. 

It remains to make one further remark about all treaties, 
which follows naturally from the preceding paragraph. The 
real value of treaties is in the future. The great point of 
them lies in the fact that they create a legal bond between 
nations. They create rights and duties which are clearly 
capable of being the subjects of judicial decisions. They 
tend to transform political and administrative relations of 
States into legal relations, and so they change the nature of 
the disputes and differences that arise from those relations. 
Political and administrative differences are often of a nature 
which would make it extremely difficult, if not impossible, 
even to state a case to a court for decision upon questions 
cither of facts or law. But once the political and adminis- 
trative relations have been defined, however vaguely, and 
rendered legal by the words of a treaty, any “ incident ” 
that may occur afterwards can easily be adjudicated upon 
by a court, for the question will usually reduce itself to the 
ordinary judicial question: ‘“ Given these facts and this 
contract, what are the rights and duties of the parties in the 
present circumstances under the contract ?”’ This can best 
be shown by taking an actual example, the Anglo-French 


Agreement of 1904. Prior to 1904 the political and adminis- 
trative relations of France and Britain in Egypt and Morocco, 
but particularly in Egypt, were of a kind which not only 
created friction between the two nations, but were peculiarly 
dangerous because it would have been difficult to know how 
to begin to settle any dispute arising out of them. The 
political relations and the reciprocal rights and duties of the 
two nations in Egypt were of so vague and ill-defined a 
nature that it might have been impossible to agree upon 
what basis to refer any particular question to a court of 
arbitration or other judicial body. It cannot be said that 
the Agreement of 1904 defines the relations in any but the 
broadest and, indeed, the vaguest terms, but the important 
point is that it does define them in such a way as to create 
legal rights and duties. France has bound herself not to 
“obstruct the action of Great Britain in that country 
(Egypt) by asking that a limit of time be fixed for the British 
occupation or in any other manner.” The consequence is 
that any question of French or British action in Egypt is 
now peculiarly suitable to be the subject of a judicial decision 
in the form : * Is this act in conformity with the legal rights 
and duties created by the Agreement ?” 

But the importance of these facts is obscured at the 
present moment by the inchoate organisation of the Society 
of Nations. To transform vague political relations into 
definite legal obligations is of value only if there is an 
established judicial system to which questions falling 
within the scope of those obligations can be easily and 
almost automatically referred. But there is at present 
really no such system, and it is normally as difficult to 
settle that a particular dispute shall be referred, say, to 
arbitration as to settle the whole dispute by negotiation. 
This is not the place in which I propose to discuss inter- 
national judicial organs, nor do I wish to prejudge the 
question of compulsory arbitration as the panacea of war, 
but one can say this with certainty that if war is ever to 
become an impossibility or even an improbability in the 
society of nations, there must be in that society a regular, 
easily working, recognised system of obtaining in some kinds 
of international disputes a judicial decision. When that 
time comes the enormous value of treaties will become 
apparent in ensuring that when disputes arise they usually 
are of such a kind that they can be referred to a judicial 
tribunal for decision. Treaties perform in international 
society the part of anesthetics in surgery: they get the 
patient into a condition which makes it possible to operate ; 
but unfortunately up to the present the means and instru- 
ments for operating have been wanting. It is no good 
giving gas to a man with toothache unless you have a 
dentist with his nippers on the premises ; and it is no good 
dosing international society with law in treaties unless you 
have a judge handy to decide the legal disputes. 


CHAPTER V. 


CONFERENCES, CONGRESSES, AND THE CONCERT OF 
EuROPE. 


It has become apparent from the previous chapters that 
in international society three things at least are wanted if 
disputes and differences are to be amicably settled. First 
it is necessary that the general rules or laws regulating the 
relations of States should be laid down with authority 
and precision; second, the society of nations should be 
founded upon a stable constitution; thirdly, it should 
be possible to make new rules and alter the constitution 
without great difficulty or violent upheavals. Now, in 
the society of which the units are individual men and women 
these functions are usually performed by what we call 
legislatures ; and it is remarkable that in the society of 
which the units are nations the first real attempts to provide 
for these functions have been made in the nineteenth century 
by international organs bearing a strong resemblance to 
rudimentary legislatures. From the pacifist’s point of 
view the nineteenth century should be remembered as 
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much for its Conferences, its Congresses, and its Concert of 
Europe as for the growth of arbitration. 

It should first be observed that in States legislation 
consists roughly of two kinds. There is, first, the body of 
general rules which merely regulate the conduct of individuals 
to one another—e.g., nearly all criminal law, laws of con- 
tract, sale, etec.; in the second place, there is the “ law 
of the land,” which defines the constitution and structure, 
administrative and political, of society within the State— 
e.g., the Act of Union of 1707 and the Home Rule Act. 
The power of initiating and altering both kinds of law is, 
as a rule, vested in the same legislative organ. Now, 
in the nineteenth century, for the first time, a tenta- 
tive, sometimes conscious and sometimes unconscious, 
movement has shown itself toward two similar kinds of 
legislation for international society by means of representa- 
tives of nations meeting together much in the same way 
as representatives meet in legislative assemblies of States. 
I propose now to examine what has been done by these 
meetings and concerts, and in that examination it will 
appear, I think, that remarkable progress has been made 
towards the possibility of a peaceful organisation of inter- 
national society. But it is necessary at the outset to insist 
upon the importance for anyone in search of “ some inter- 
national authority” or “some form of international 
organisation,” of distinguishing between these two kinds 
of legislation. It is only by neglecting to distinguish them 
that enthusiasts have been led to believe that war can be 
abolished by some system of universal compulsory arbitra- 
tion. Neither kind of legislation could possibly find a 
substitute in any judicial process. The Conferences which 
led to the founding of a sovereign State in Greece, and the 
conference which constituted Luxemburg a neutral State 
did as much to prevent war as the Alabama arbitration. 
The work of those conferences could no more be done by a 
judicial tribunal than the question of Home Rule for Ireland 
could possibly have been decided in a court of law. Nor is 
it easy to conceive of any working form of society in which, 
say, a court of law had not only to interpret but also to make 
an Act like the Sale of Goods Act. 

I propose first to examine briefly what exactly has been 
effected by these Conferences, Congresses, ete., and then 
to enquire more closely into the way they work, their 
possibilities and limitations. I shall, as far as possible, deal 
separately with their achievements in making general rules 
regulating the conduct of nations and in laying down a 
constitution and arranging the political relations of nations. 
First, as to the general rules: at the Congress of Vienna, 
for the first time in history, an international law of this kind 
was made by the nations of Europe in general assembly. 
The declaration in the Final Act as to the freedom of navi- 
gation on rivers lays down a general principle of international 
action in exactly the same way as a law of trespass or right 
of way would prescribe within a State a general principle of 
individual action. It is remarkable, too, that the navigation 
declaration was not only the first example of deliberate 
international legislation, but it led to the creation of the first 
international Executive in the Danube Commission. 

It cannot be said that the Congress of Vienna was followed 
by any very rich crop of this kind of legislation during the 
next century. The full harvest consists only of some half- 
hearted declarations at that Congress as regards the abolition 
of the slave trade, some remarkable provisions regarding 
freedom of commerce and acquisition of territory in Africa 
at the Congo Conference of 1884, laws of war made by the 
Declarations of Paris and St. Petersburg and the Geneva 
Convention, and finally the achievements of the Hague 
Conferences. This is not a very brilliant record, and for 
our present purposes only two remarks are necessary upon 
it. In the first place it does show that it is possible to call 
together representatives of nations who will make inter- 
national laws affecting vital interests of nations. The Congo 
Conference dealt with the economic and political relations 
of States, with those fundamental questions of trade and 
expansion, territory and subject races which, stimulating 


at once the passions of cupidity and patriotism, are in the 
present stage of the world peculiarly liable to lead to violent 
actions. It is true that the Conference only made rules for 
a part of Africa and that those rules did nothing to relieve 
the subsequent tragedy of that unhappy country. But it 
is none the less true that the object, not altogether unsuc- 
cessful, of the Powers represented—and they included all the 
great colonising and acquisitive Powers—was to lay down 
general principles of international conduct in one of the 
least exploited parts of the world so that the dangers of 
friction and rivalry from its exploitation might be reduced 
to a minimum. As Bismarck said in his introductory 
address, the fundamental idea of the programme of invita- 
tion was to facilitate access to Central Africa for all com- 
mercial nations, and to prescribe formalities which nations 
should be bound to observe in future occupations of territory 
on the coast of Africa. No one who reads the Final Act of 
the Conference can doubt that if its provisions were extended 
to all the “‘ colonies ” and “‘suzerainties ” and “ spheres of 
influence ” of civilised Powers in uncivilised parts of the 
earth, one at least of the greatest menaces to the peace of 
Europe would be abolished. With free access to the flags 
of all nations, with complete liberty of commerce, with no 
concession of commercial monopolies and privileges we should 
hear less of Far Eastern Questions, of the Partition of China, 
of Persia and Baghdad and Morocco, 

The second point with regard to international legislation 
of this kind is that it has concerned itself far too much with 
war and far too little with peace. Perhaps this is because 
Conferences and Congresses are usually summoned by 
Kings and Emperors and attended by diplomatists, two 
classes of persons who by tradition are perpetually thinking 
and talking of war. At any rate before the Hague Con- 
ference international legislation in Conferences had taken 
as its most important subject the Laws of War, and again 
at The Hague Conferences, if one excepts arbitration, the 
only question really discussed and the only results arrived 
at concerned the conduct of nations during war. There is 
no doubt that because of this International Law and Con- 
ferences have not been given a fair chance. What should 
we think of a State in which there were no laws to prevent 
riot and murder and violence and no police to enforce the 
law, but yet there were very detailed and complicated 
laws governing the conduct of persons engaged in riots, 
murder, and violence ? To appeal to force is to appeal to 
the opposite of law; and it is natural that nations should 
be far more ready to break the rules of International Law 
during}war than during peace. The Laws of War should 
be not the first but the last to be made in the Society of 
Nations. If Conferences and Congresses were called for 
the purpose of making rules of conduct during peace in 
matters which continually cause and will cause friction 
between nations, the popular contempt for International 
Law would prove to be undeserved, and more good would 
be done by one such conference than by all the rules ever 
devised for helping men to kill one another humanely. 
Take the question of the rights and treatment of 
nationals of one country in the territory of another. This 
is a question which has and will again endanger the peace 
of the world. Nations have tried to settle it piecemeal by 
treaties. The Law has therefore varied from time to time 
and from territory to territory, and a fluctuating law of 
this kind is itself a danger. If the representatives of nations 
could arrive at agreement in the complicated Final Acts 
of the Hague Conferences, it is absurd to believe that they 
could not settle satisfactorily at a conference what is after 
all a comparatively simple question. 

If the achievements of Conferences in the making of 
general rules of international conduct are disappointing, one 
can look back with more satisfaction to their efforts to settle 
the larger political relations of States and the constitution 
of national society. This is possibly not the ordinary view 
even of historians, but if one be content to view the past 
soberly and without impatience, it is, I think, the true one, 
The fact is that it was only at the end of the Napoleonic 
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wars that emperors and statesmen began to think and to 
talk of ‘‘ some form of international organisation ”’ instead 
of war and offensive alliances as a practical method of 
constructing international society. One cannot altogether 
neglect in an enquiry of this kind the hopes, the theories, 
the intrigues that were trumpetted to the world or whispered 
in audiences at Vienna and Aix-la-Chapelle and Troppau 
and Laibach and Verona. The hopes and intrigues of the 
Congresses and of the Holy Alliance went the way of all 
hopes and intrigues: a tiny portion of them succeeded and 
an enormous part of them failed; but none the less there 
was born of them a new and a practical system of regulating 
the affairs of Europe. 

The begetter, or, at any rate, the foster-father, of that 
system was unfortunately the unstable mind of the Emperor 
Alexander. He began with a vague idea of a kind of concert 
of Europe, which should preserve the “ public peace, the 
tranquility of States, the inviolability of possessions, and 
the faith of treaties.” The great Congress of Vienna was 
undoubtedly conceived of as, in a sense, a Parliament of 
Nations settling the Constitution of Europe. From this 
conception again grew the idea, actually embodied in the 
Second Peace of Paris of 1815, that questions affecting “‘ the 
peace and prosperity of the nations” should be brought 
before and decided at similar meetings to be held at fixed 
intervals, and the Congresses of Aix-la-Chapelle, Troppau, 
Laibach, and Verona were, in fact, called with that object. 

The immediate result of these Congresses, of the “‘ European 
System,” and of the Holy Alliance was failure, and it is 
really important to understand the causes of that failure. 
In the first place, the idea of the new system was continually 
vacillating. At one moment the nations were to form “a 
general association having for foundation the compact of 
Vienna and the Treaty of Paris,” a kind of European Con- 
federation with an immutable constitution and a legislative 
assembly meeting at fixed intervals. At another time and 
more frequently Europe was considered as under the hege- 
mony of the four great Powers, bound by alliance to preserve 
the status quo, and to act together in international politics. 
Now, here we have no academic, but a living question, and 
a vital difference. ‘* Some sort of ” confederation is at the 
opposite pole of international systems from “ some sort of ” 
hegemony. An hegemony of powerful and allied States 
must be prepared to impose its will upon Europe or the 
world. Peace will depend upon two things—the main- 
tenance of overwhelming power in the great nations, and 
the continuance of their agreement. One has only to state 
this truism to see that such an hegemony must be an unstable 
international system. National power is itself a shifting, 
fluctuating thing; at any particular moment it can be 
tested only by war, and it exists, therefore, for the most 
part only, in the fallible imagination and estimation of men. 
Nor is the mere hope that three or four powerful sovereign 
States will continue to find themselves in agreement a good 
foundation upon which to build international society. The 
congresses very soon showed this. They ceased to be in 
any sense rudimentary legislative organs, and became 
merely the meetings of diplomatists negotiating to maintain 
the agreement and alliance of a few powerful States. They 
collapsed at the first real difference of opinion. 

But the visionaries of 1915 can learn another lesson from 
the faded and broken visions of 1815. The congresses 
failed because their authors refused to face and answer a 
fundamental question as to the constitution of international 
society. If there is to be any kind of legislative organ, 
what are the questions which that organ is to be competent 
to deal with? Alexander and his Continental allies pro- 
posed to discuss at the congresses, not only the relations of 
States to one another, but the internal affairs of nations. 
Castlereagh first, and Canning later, very soon showed that 
they would have nothing to do with such a system. At 
Troppau, Castlereagh refused to agree to a protocol which 
would “ lead to a species of general government in Europe, 
with a superintending Directory, destructive of all correct 
notions of internal sovereign authority.” In 1823 Canning 


wrote: ‘Our engagements have reference wholly to the 
state of territorial possessions settled at the Peace; to the 
state of affairs between nation and nation, not . . . to the 
affairs of any nation within itself.” And in the same year, 
when he saw the visions of 1815 and the European system 
and the Holy Alliance crumbling at the Congress of Verona, 
he congratulated himself and Sir Charles Bagot that “ things 
are getting back to a wholesome state again. Every nation 
for itself, and God for us all.” 

Now, this question over which Canning and his Continental 
allies fell out has got to be faced to-day. If the society of 
nations is to be constructed upon the model of the society 
of individual human beings—that is to say, if certain ques- 
tions in which national desires, beliefs, and interests clash 
are to be submitted for discussion and decision to assemblies 
of national representatives—then it is absolutely essential 
to agree first upon what such assemblies can and what they 
cannot discuss and decide. At first sight Canning may 
seem to many, with the sound British instinct of common- 
sense, to have drawn the right distinction. “ The state of 
affairs between nation and nation,” the relations of nations 
to one another, are the domain of an international legislature, 
whatever particular form it may take; “ the affairs of any 
nation within itself” are the exclusive concern of the nation 
itself. It is true that in a large number of cases this common- 
sense distinction would probably solve the problem satis- 
factorily. There is no difficulty in seeing that the differences 
and disputes which arise out of the economic relations and 
out of many of the political and administrative relations of 
States concern the “ state of affairs between nation and 
nation.” To have the commercial relations of European 
States in Asia and Africa submitted to some kind of permanent 
deliberative conference, to have the commercial and political 
relations of European States in such countries as Persia and 
Morocco settled in open debate rather than by the secret 
weaving of intrigue and the silent pressure of armaments, 
is not only a desirable dream of the future, but is also a 
scheme which practical men might actually put into opera- 
tion to-morrow. But as soon as one comes to questions of 
nationality the case is entirely different. It is often ex- 
tremely difficult to decide oneself whether such questions 
are international or national, and therefore—and this is 
the important point—there will often be in practice a 
fundamental difference of opinion as to whether a particular 
question should be decided internationally or nationally. 

Let us take actual examples. Everyone would admit 
that the position of Bosnia and Herzegovina in the society 
of European nations is an international question ; in fact, 
as long ago as 1876, at the Conference of Constantinople, 
a rudimentary international legislature, to which the six 
Great Powers sent representatives, discussed and decided 
upon the nature of the administrative system to be applied 
to those countries. If ever “ some international authority ” 
is to “ settle points of difference among nations ” by means 
of deliberative or legislative conferences, then undoubtedly 
the differences about Bosnia and Herzegovina should be 
submitted to such a conference. The question is one of 
nationality and administration. There are within a certain 
area persons of various nationalities. Is that area to be 
under the administrative system of that country or of this 
country, or are its inhabitants to be left to work out their 
own system? At first sight it might seem that the fact 
that two or more nations are differing over what should 
be done makes the question international, but a moment’s 
consideration will show that this does not go to the root of 
the difficulty. 

The difficulty is this—if Bosnia and Herzegovina are to 
be the subjects of international legislation, then logically 
the whole Home Rule question in Ireland and Ulster and 
the position of India within the British Empire are inter- 
national and not domestic questions. The point is that at 
every particular moment there is a status quo, at every 
particular moment the people living in any area are under 
a certain administrative system. The differences, which 
lead to war over nationality and administrative systems, 
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arise because some people desire to change and some desire 
to maintain the status quo within a given area. In every 
case there always is, and always will be, one party who can 
and will rest on the status quo and insist that the whole 
dispute is one which concerns only the internal affairs of 
the nation. The Turk could in the past plead as logically that 
the Bosnian was a domestic question to be settled between him 
and the inhabitants as the Englishman can now plead that 
Home Rule must be settled in the House of Commons. 
It is impossible to say exactly when the Balkans became, and 
when Ireland will become, an international question. The 
truth is that we are dealing here with the fundamental 
constitution of the society of nations. It is necessary that 
that constitution should be firmly established, but the 
surest way of making wars inevitable is to try to establish 
it immutably and eternally. The position of nationalities 
as opposed to nations within the society may at any moment 
make it imperative to change the constitution. Any 
change, or movement for change, in the constitution is 
extremely likely to lead to international differences; but, 
because the constitution is based upon nations and not 
nationalities, it is always possible under present circum- 
stances to argue that these questions of nationality and 
administration are not international. 

I cannot pretend to offer a solution of this problem. All 
I can do is to try to show how and why it exists, and to 
suggest certain conclusions. It seems to me so important 
that I propose to restate it. Any form of international 
organisation in which conferences or any other kind of 
deliberative and legislative organ are to decide on questions 
which at present are very likely to lead to war is useless, 
unless there is agreement as to what questions are to be so 
decided and machinery for submitting them automatically 
for decision. To say that such an organ is only to deal 
with international questions is to shirk the difficulty. 
Owing to our existing conception of “ States,” “ nations,” 
and “ nationality ” there will always be a wide divergence 
of opinion whether a question involving nationality is, or 
when it becomes, international. Thus, if Russia comes into 
the international organisation, the position of the Finns 
within that Empire is, for the moment, we may allow, a 
matter to be decided between Finns and Russians. But 
it is not difficult to conceive of events happening which 
would lead insensibly to a Finnish question, and a war 
between, say, Sweden and Russia over it. The difficulty 
is to say at what point Russia is to admit that the Finnish 
question is no longer purely domestic, but concerns Sweden. 
The essence of the situation is that Sweden, who wishes to 
change the status quo, will at once affirm, and Russia, who 
wishes to maintain the status quo, will deny, that the question 
is international. 

The simplest way out of the difficulty is, of course, to say 
with the first intellectual leader listened to by me that the 
position of nationalities within States is always a right 
subject for international legislation. But we are discussing 
the matter from a practical standpoint, and we have to ask 
ourselves whether there is, this side of the year of our Lord 
2000, the slightest possibility of the British Empire and 
Russia entering an international system in which the future 
position of Indians, Irishmen, and Finns in the respective 
Empires is to be decided at some sort of international con- 
ference. The possibility seems to be remote, and that un- 
doubtedly means that the possibility of any pacific settle- 
ment of differences involving nationality is also remote. It 
means that at the end of the war we shall again try to estab- 
lish international society in Europe with an immutable 
constitution. For a few brief weeks or months the position 
of Poles, Italians, Serbs, even Finns and Irishmen, under 
that constitution may be a subject of international dis- 
cussion; but, once Europe has been settled in this way, 
there is to be no international method or machinery for 
revising the constitution. Four million Finns and Swedes 
are to be permanently handed over to the generosity and 
liberality of some 83,000,000 Russians, just as 4,000,000 
pure-bred Irishmen are to be permanently handed over to 





the 40,000,000 mixed population which inhabits the rest of 
the British Isles. National questions will remain domestic 
until and unless they have become so acute that war has 
broken out and is, therefore, according to the popular 
philosophy of history and war, “ inevitable.” 

We shall have again to return to this and similar problems, 
and I therefore, for the present, will only make the following 
remarks upon it. In the first place, the difficulty is largely 
due to our extraordinarily crude conceptions of “ States ” 
and “nations.” Practically everyone, from Foreign Secre- 
taries to public-house politicians, is obsessed by the 
mysterious sovereignty of sovereign Powers. The ordinary 
view is that the action of a nation is to be determined solely 
by its own ideals and desires. In a sense, therefore, any 
international question is not international, but domestic, 
and a sovereign Power always has to consider only two things 
—what it desires and whether it is strong enough to enforce 
its desire. But the whole of an international organisation 
and authority implies an agreement that each nation is 
willing that its action will be, in part, determined by what 
other nations desire. Any kind of conference which is to 
decide things involves the submission of one nation to the 
expressed will of other nations. Perhaps the main thing is 
that we should see that we do not cease to be a nation, or, at 
any rate, a nation with “national honour” because we 
make that submission. 

Secondly, one may doubt whether a certain degree of 
unanimity as to the internal organisation of States is not an 
absolutely necessary antecedent to any highly-developed 
international organisation. The Russian view, for instance, 
of the rights of nationalities within the State is so different 
from the British that neither of us could with equanimity 
allow the other a voice in the decision of a national question 
nearly affecting our own State. It would seem, then, that 
the first work of an international conference should be to 
lay down some general principle of action in this matter, 
and such apparently is the idea underlying many of the 
published and unpublished proposals which one hears at the 
present time for settling the terms of peace. Thus the 
Union of Democratic Control urges the adoption of the 
principle that “no province shall be transferred from one 
Government to another without the consent by plebiscite, 
or otherwise, of the population of such province.” The 
adoption of this principle as part of the international con- 
stitution would indisputably be a great step forward, but 
one may point out that really to ensure a permanent peace 
it would be at least necessary to add: “ Nor shall any 
province be compelled to remain under any Government 
against the consent of the population of such province.” 
Whether the Russian Government or Unionist and Home 
Rule politicians of this country would be prepared to adopt 
such a principle is a matter of personal opinion, but if 
adopted it would undoubtedly revolutionise the current 
conceptions of “ nations ” and “ patriotism.” 

All this may appear to be a digression from our main 
purpose, which is to examine the achievements of Con- 
gresses and Conferences; but, in fact, it is not. One of 
the first questions which occupied statesmen after the 
Congress of Vienna, and was actually settled by a series of 
conferences, was concerned precisely with these problems, 
and the method by which it was solved is extremely illumi- 
nating. In 1815 the position of the Greek nation in the 
Turkish Empire and international society was, according to 
the accepted views of international law and history, a 
domestic question to be settled between Greek and Turk. 
But the real result of the congresses was that a vague 
feeling persisted that the affairs of any nation which 
threatened the peace of Europe were the concern of all’other 
nations. States were still regarded in theory and *pro- 
fessions as isolated units whose actions within certain physical 
boundaries could not be the subject even of notice by any 
man or thing outside them; but in practice it began to be 
admitted that the nations of Europe formed a real society, 
the constitution of which might be established and altered 
by methods other than warfare. 
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As a matter of fact, the Greek revolt of 1821 involved a 
serious danger to the peace of Europe. There sprang into 
existence at this time the bogey of international politics, 
which persisted all through the nineteenth century—the 
isolated interference of Russia with Turkey. And yet by 
1824 Russia was already proposing collective intervention 
and a Conference of Powers. Turkey logically protested 
that the question was a domestic one to be settled between 
herself and the Greeks, and even Greece refused to accept 
the decision of a conference. Now, there were really two 
ways of settling the question. First, each Power, including 
Turkey, might be treated as an isolated sovereign Power. 
In that case Turkey had to settle with the Greeks by herself, 
though, of course, any other Power might make any demand 
of her which she thought she could enforce by arms. In 
the second case, the European Powers might say to Turkey : 
“You form part of the society of nations. Your internal 
affairs are already endangering peace. We and you will 
now send representatives to a conference, and that con- 
ference will decide for us and for you how these affairs are 
to be settled.” 

In fact, the Powers adopted neither method, but tried 
to combine them. Two States—Austria and Prussia— 
stood outside, and refused to have anything to do with the 
matter. Russia, France, and Great Britain, by the treaty 
of 1827, under cover of the specious term “ mediation,” 
professed to deal with Turkey as a sovereign Power. Actually 
they formed themselves into a kind of legislative committee, 
and at a series of conferences, held off and on for ten years, 
settled the affairs of Greeks and Turks, and compelled both 
parties to accept that settlement. They transformed a 
Turkish province into an independent kingdom, they 
selected and gave it a king, and defined its boundaries. 
Incidentally they invented a new term in international law, 
and pacifically destroyed the Turkish fleet at Navarino. 
These two facts alone prove, however, that the international 
conferences which settled the question of Greek independence 
were the central point of a new, if rudimentary, international 
system. When the three Powers blockaded the Greek coast 
in 1827 in order to enforce these decisions of their con- 
ferences, for the first time in history we hear of a pacific 
blockade, and even when they destroyed her fleet they 
denied that they were at war with Turkey. The fact is that, 
though they never said so, they unconsciously regarded 
their conferences as a kind of committee upon which had 
devolved the legislative power of a larger European organ. 
A blockade and a naval action between isolated sovereign 
Powers involves war, whcther some of them call themselves 
mediators or anything else. But if the decisions of an 
international conference are binding upon the nations of 
Europe, then a blockade, or even a naval massacre, to 
enforce those decisions, undertaken in the name of Europe, 
can reasonably be called pacific.* 

It is also noteworthy that all through the nineteenth 
century the right of, first, the three Powers, and later a 
larger group of Powers, was recognised to “ arrange ”’ the 
affairs of Greece. At every point this right was exercised 
through international conferences. In 1857 a commission 
of representatives of the three Powers met at Athens to 
inquire into the Greek financial situation. In 1862, when 





* Text books on International Law treat the action of the three 
Powers as an example of collective intervention. Such labelling of 
things in technical terms is useful, but it has the disadvantage of making 
one think that having attached the label one has explained everything. 
The important point is not that the three Powers intervened, but why 
and how they intervened. As regards pacific blockade, there is a 
difference of opinion among international lawyers. The orthodox view 
now is that such blockades are not acts of war if they can be classified 
as “interventions” or “ reprisals.” The layman, however, will be 
inclined to agree with writers like Mr. Baty (vide International Law, 
Chapter VI.), and consider “* pacific blockades ” of this nature acts of 
war in everything but name. But it is clear that the distinction drawn 
in the text is a real one. There is a real difference between a nation 
enforcing its own will by violence and one enforcing the will of an 
international authority by violence. It is the difference between a 
hooligan and a policeman. My point is that the three Powers were half 
conscious of acting as a European police, and were right in protesting 
that they were not at war with Turkey. 





King Otho was deposed and the National Assembly 
offered the throne to Prince William of Denmark, a conference 
again met and confirmed the choice. In 1863 a conference 
of the three Powers and Prussia and Austria “ confirmed ” 
the cession of the Ionian Islands. In 1878 the Congress of 
Berlin dealt with the rectification of the Greek-Turkish 
boundary. When Greece and Turkey failed to agree upon 
the new boundary, the Powers held another conference at 
Berlin in 1880, and decided by a majority of votes—an 
almost unique mode of procedure at an international con- 
ference—upon the line of frontier. Though Turkey objected 
and Greece mobilised, the Powers refused to allow war, 
and in the following year military officers specially delegated 
by them handed over the new line mile by mile to the Greek 
nation.* Finally, it is interesting to note that in 1885 
five of the great Powers undertook another pacific blockade 
of the Greek coasts in order to prevent Greece from going 
to war with Turkey. 

It would, of course, be absurd to exaggerate the importance 
of these facts, though it would be equally absurd to under- 
estimate it. Europe did not invent a new and perfect 
system of international government to settle the Greek 
question. The Powers themselves were at great pains to 
prove by the use of such terms as “ mandate ” + from the 
Greek nation and “ mediation ” that they were making no 
innovations. But when one looks beneath the verbiage of 
protocols and treaties one sees clearly that there was the 
spirit of a new system of international society. The rela- 
tions of Greece and Turkey were being continually regulated 
by quasi-legislative international conferences. Russia and 
England were certainly at no time very well disposed to 
one another or disinterested parties, yet they were through- 
out able by means of these conferences to come to a reason- 
able agreement. Though the Powers were not able completely 
to prevent bloodshed, they contrived again and again to 
compel Greece and Turkey to accept international decisions 
without resorting to violence, and they undoubtedly settled 
reasonably and justly a number of difficult questions which, 
if they had not intervened, would have led to incessant 
massacre and fighting. Finally, it must be remarked that 
although the conferences formed, in fact, a rudimentary 
kind of international legislative organ, they had this 
peculiarity—that usually the interested parties, Greece and 
Turkey, had no representative at them. 

It is perhaps advisable to point out that the representatives 
of the Powers were almost always eager to insist that they 
had no kind of international authority. The Powers were 
always “ mediating ” between two sovereign States; they 
were only making “ suggestions ” which those States had 
full liberty to accept or reject. The proceedings of the Con- 
ference of Paris of 1869 are full of interest from this point 
of view. Turkey had presented an ultimatum to Greece 
regarding the help afforded by her to Cretan insurgents, ete. 
Greece refused to comply, and Turkey threatened the 
Greek coasts. The Powers intervened under the vou 
pacifique in the XXIII. Protocol of the Congress of Paris. 
At the first meeting the Greek representative withdrew 
because he was refused equality of representation with the 
Turkish representative. The representatives agreed that 
the Conference was not a commission of inquiry into the 
facts, because such a manner of procedure would be contrary 
to the independence of the two parties, for it would imply 
a real intervention in their internal administration. The 
Conference, it was said, has not to make decisions of a nature 
to interfere with the liberty of action of the two Powers to 
which it offers its good offices; it can legitimately only 
examine facts, say what it thinks is right, and present the 
basis of a reconciliation. It is not a “ tribunal chargé de 
rendre un arret,” but ‘un Conseil international dont les 
appreciations ne sauraient engager les parties que par la 
liberté méme qu’elles leur laissent et l’absence complete 
de toute autre sanction que celle qu’implique necessaire- 


* Vide The European Concert and the Eastern Question, by T. E. 


Holland, pp. 4-69. 
+ Vide Protocol of Conference of London, 1863. 
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ment, dans l’ordre moral, une telle manifestation de 
opinion publique et en quelque sorte de la conscience 
Européenne.” What the Conference actually did was to 
lay down in a declaration the principles of international law 
which it considered that Greece was bound to observe. This 
declaration was forwarded to Athens with an expression of 
the conviction of the Conference that Turkey would not 
proceed to carry out the measures threatened in the ulti- 
matum if Greece notified the Conference that she deferred 
to the opinion expressed by it. The Greek Government 
replied that it adhered to the principles of international 
jurisprudence contained in the declaration, and had decided 
to act in accordance with them. 

I have dealt with the affairs of Greece and Turkey at some 
length because they show very clearly the elements of the 
whole problem, and because they are also the first example 
of an attempt to regulate the relations of States and the 
constitution of international society by a series of inter- 
national conferences. The fact is that for the whole of a 
particular area in Europe and in European politics a new 
system and theory of inter-State relationship grew up in 
the nineteenth century. That system involved “ a negation 
of the right of any one Power, and an assertion of the right 
of the Powers collectively, to regulate the solution of the 
Eastern question.”* The development of the system was 
gradual, and only occasionally penetrated the consciousness 
of the diplomatists and statesmen who invented it. Diplo- 
matists are naturally so conservative that, even if once a 
century they are compelled to take a step forward, they 
spend a great deal of time and ingenuity in assuring 
themselves and the world that they have really been 
standing still. When one turns from the Greek to the 
Balkan question one can see clearly what a big step had 
been taken. 

The events of the years 1876-1878 deserve detailed 
mention. The insurrection in Bosnia-Herzegovina had 
been supported by armed action on the part of Monte- 
negro and Servia against Turkey. In 1876 the six Great 
Powers came forward as “ mediators.” It was a curious 
form of mediation. They held an international conference 
at Constantinople from December 11th to December 22nd. 
They discussed two questions: (1) The conditions to be 
offered to Turkey on the one side and Montenegro and 
Servia on the other; (2) the nature of the administrative 
system to be applied to Bosnia- Herzegovina and to Bul- 
garia, and the guarantees for securing execution. The 
Conference decided these questions, and actually agreed to 
send into the Balkan Peninsula an international police 
force composed of from 3,000 to 6,000 Belgian soldiers as a 
“ material guarantee.”” They then held another conference 
from December 28rd, 1876, to January 20th, 1877, to which 
Turkey was admitted, and at which the proposals of the 
Powers were communicated to her. Turkey rejected the 
proposals. Now, if the Powers had becn merely mediators, 
there was an end of the whole matter; but what the Powers 
really felt themselves to be doing was shown by the action 
of Russia. She sent a circular note to the Powers asking 
them what measures they proposed to take in order to 
enforce the decisions of Europe; and, when no measures 
were taken, she went to war with Turkey. Moreover, when 
after the war she attempted to make her own terms with 
Turkey by the Treaty of San Stefano, the other Powers 
intervened and insisted upon a European settlement at the 
international Congress of Berlin. 

Now, at first sight one might be tempted to say that 
these facts simply give an example of the failure of an 
ternational conference to regulate affairs without war ; 
but such a view would, I think, be superficial. Clearly the 
Conference of Constantinople regarded itself as an inter- 
national legislative organ, and was prepared to go to the 
lengths of creating an international executive and an inter- 
national armed force in order to ensure that its decisions 
should be carried out. Turkey was being treated, not as an 





* Holland, The European Concert, p. 221. 


isolated sovereign State, but as a member of a system of 
European States, bound to carry out the will of those States 
as expressed in an international Conference. When she 
refused to carry it out Russia logically asked what steps 
were to be taken to compel her to abide by the decision of 
Europe. If the Powers had had the courage of their con- 
victions they would have said to Turkey what was, in fact, 
the truth: “We are treating you not as an ‘isolated’ 
State, nor yet as a dependent State, but as one of a group of 
European States. The condition of your affairs is such 
that you are endangering the peace of Europe. We—that 
is Europe—have decided that you must take these steps 
to put your house in order, and we are now going to use 
every means in our power to sce that you do so.” Now, if 
the Powers had said this and acted upon it there cannot be 
the slightest doubt that there would have becn no war 
between Russia and Turkey, and the Conference of 1876 
would have achieved pacifically exactly what the Congress 
of 1878 achieved after warfare. The point is that, in so far 
as Europe treated the Conferences as international legis- 
lative organs, they succeeded ; in so far as it treated them 
as Councils of Conciliation and Mediation, they failed. In 
everything they proposed to do, and in their negotiations 
with one another, the Powers acted not as mediators, but 
legislators ; it was only at the final point when they had to 
consider how they proposed to do what they proposed to do 
that they turned round and said: “ Oh, but we are only 
mediators ! ” 

If one looks at the events of 1876 to 1878, not as isolated 
facts, but as a chain of complicated relations, one is forced 
to recognise the efficacy of international conferences when 
treated as legislating organs. In a sense, one may rightly 
regard Russia merely as applying force in the war of 1877 to 
compel Turkey to carry out the decisions of Europe, because 
if one looks at the results that is really what she did. And 
it emphasises the point, which I wish to make, that Russia 
herself, as is shown by the Treaty of San Stefano, probably 
did not intend to do so. She was playing for her own hand, 
but the international system was too strong for her, and 
at Berlin she was compelled to tear up the Treaty of San 
Stefano and herself bow to the decisions of Europe. And 
it must be remembered that the real danger of the Eastern 
question has never been that some Power will go to war 
with Turkey, but that diplomatic or armed interference by 
some Power with one of the diseased or atrophied extremities 
of the Turkish Empire will set the rest of Europe fighting 
one another. That danger existed in 1876-1878 no less than 
it did in 1914; it was avoided solely by the acceptance by 
the great Powers of a system of intcrnational conferences, 
involving “a negation of the right of any one Power, and 
an assertion of the right of the Powers collectively, to 
regulate the solution of the Eastern question.” 

Both examples of this system which I have dealt with 
concerned the Turkish Empire. But the system of con- 
ferences and the principle underlying it have been extended 
to other parts of the field of international relationship. I 
propose briefly to refer here to only two cases in order to 
show that in these two dangerous and important cases this 
same principle was insisted upon, the principle involving 
a negation of the right of any one Power, and an assertion 
of the right of the Powers collectively, to settle an inter- 
national question. 

The first is that of Luxemburg in 1867. A grave inter- 
national situation arose from the proposal to sell Luxemburg 
to France, for the Duchy is obviously one of those small 
territorial bones of contention lying between two great 
Powers. France and Holland, as two sovereign States, 
had under the ordinary view of the international system and 
international law every right to settle the question of the 
sale of Luxemburg between them. The result of such a 
settlement would almost certainly have been war between 
Prussia and France. The Powers intervened and asserted 
their right to settle the question collectively. This right 
was asserted by the outward and visible sign of the inter- 
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national conference of London, to which Austria, Belgium, 
France, Great Britain, Italy, the Netherlands, Prussia, and 
Russia sent representatives, and at which the neutrality 
of Luxemburg was declared and received the “ collective 
guarantee ”’ of the Powers. 

The second case is still more interesting, because the 
principle was definitely enunciated, and the facts themselves 
are of very recent date. I am in no way concerned here 
with the rights and wrongs of the Morocco question as 
between France and Germany. It is just as easy to use a 
good principle for bad ends as to use a bad principle for good 
ends. We are dealing here, not with the ends of either 
Germany or France, or with the ultimate objects of their 
diplomatic policy and intrigues, but simply with the prin- 
ciples involved in the history of this international problem. 
Now, there is no doubt that the principle insisted upon by 
Germany in the events which led up to the Conference of 
Algeciras was that the regulation of the question of Morocco 
belonged, not to any one Power, but to the Powers collec- 
tively. The danger of the Morocco question for the peace of 
Europe was that France and Germany would act as isolated 
sovereign Powers towards Morocco. The essence of the 
French case was that France could, and would, so act; the 
essence of the German case was that the Powers should act 
collectively. That was why Germany in 1905 was demand- 
ing, and France resisting, an international conference. As 
a matter of fact, France gave way, and the principle of 
international regulation was first recognised by the calling 
of the Conference, and, secondly, by its decisions embodied 
in the Final Act. 

I have now dealt with what has actually been effected 
by international conferences in four important cases. 
There have been other conferences to settle other cases, but 
enough has been said to show their efficacy, and I now propose 
to pass on to the more detailed criticism of their machinery. 
It is, however, worth while to point out first that there is 
only one instance in the nineteenth century of a conference 
called in order to settle a question which threatened to 
endanger peace failing to prevent war. That instance is 
the conference or conferences preceding the Russo-Turkish 
War, and, as I have shown, in that case the failure was more 
apparent than real. 

I have throughout treated conferences as rudimentary 
International Legislatures, and I have done so because I 
conceive a legislature as an organ in which representatives 
of various interests attempt by discussion to arrive at 
decisions which are in some way and degree binding upon 
the persons or communities represented. International 
conferences have been only rudimentary legislatures because 
they have never completely, though they have partially and 
practically, fulfilled these conditions. The main question 
for us is whether it is practicable and desirable to develop 
these conferences until they completely fulfil the con- 
ditions of a legislature. It is in order to help us in deciding 
this question that I propose to examine more closely into 
the actual machinery of previous conferences. 

The first point to be noticed is at first sight a minor one, 
but is really of some importance. When a conference has 
met several times and published its protocols and its Final 
Act, and we read that it has settled an international ques- 
tion, we are inclined to imagine that the question has been 
settled by discussion round a table at the conference. Now, 
sometimes our imagination has some resemblance to the 
facts. Thus at the Conference of Constantinople the details 
of the administrative system to be applied to Bosnia, 
Herzegovina, and Bulgaria were discussed at length; there 
was real difference of opinion, and the question was settled 
by discussion and suggestion. But very often the question 
or dispute is not settled at the conference at all; the settle- 
ment has taken place by negotiation before the conference 
meets. Thus the Conference of London of 1867 did not 
settle the Luxemburg question by discussion. The settle- 
ment had taken place before the Conference met by the 
Powers accepting as a basis of negotiation the neutrality 
of Luxemburg under a collective guarantee. The Conference 


really only drew up the treaty to give effect to that 
settlement.* 

Now, there has always been a strong tendency among 
diplomatists to narrow the functions of conferences merely 
to the arrangement of the details of settlements already 


arrived at by negotiation. But it is important to remark 
that any narrowing in this direction prevents their develop- 
ment into legislative organs capable of settling disputes in 
which diplomacy has failed. It is the free discussion of 
representatives face to face that in a large number of cases 
would by itself ensure agreement. The first thing, and the 
minimum, to aim at is that questions, involving real dis- 
agreement, which diplomacy has not settled or which cannot 
be referred to a judicial tribunal, shall be of right and neces- 
sity referred to the free discussion of representatives in 
conference. It follows from this that it is absolutely 
essential that the question of whether or not a particular 
question is to be referred to a conference must never be 
allowed to be the subject of negotiation, otherwise the free 
discussion by representatives becomes itself only a pawn in 
the diplomatic game, and the conference is either used as a 
threat with which to extort a concession or as a committee 
of diplomatic gentlemen called together to reduce an 
agreement to writing and ambiguity. 

The second point is the one which goes to the root of the 
question of whether it is possible to set up an international 
authority with a real international legislature. The funda- 
mental difference between a legislating and an advisory, 
conciliating, mediating, or reporting body is that the former 
can come to a decision binding on its members, and the latter 
cannot. And the difference practically resolves itself into 
the question of whether there is voting and whether a 
minority is bound by the vote of the majority. Now, prior 
to the Hague Conferences there was practically never any 
voting at these international assemblies. The conference 
had to be unanimous or nothing. It was held, and is still 
held, that for a sovereign State to agree to be bound on 
any question by the decision of an international assembly 
would be to abandon its sovereignty. ‘‘ Le premier principe 
de toute Conference,” said the President of the second 
Hague Conference, “‘ est celui de ’unanimité: ce n’est point 
une vaine forme, mais la base de toute entente politique.” 
That is why it is the rarest thing in the world to find any 
provision for arriving at a decision by voting, or for ascer- 
taining the opinion of a majority in any diplomatic arrange- 
ments or proceedings.t And the result is, of course, an 
extraordinary difficulty of arriving at any decision at all. 

It is advisable once more to distinguish the function of a 
conference that is making general rules or laws from that 
of one that is attempting to settle some particular question 
within the society of nations. First, as to the general rules 
or laws: the experience of the Hague Conferences is most 
instructive. Here we have two conscious attempts at full- 
blown international legislation. In 1899 the representatives 
of twenty-six, and in 1907 the representatives of forty-four, 
States met together and tried to make international law. 
The fundamental question as to how far the Conference 
could make laws binding upon the States represented was 
never faced, and the result was disastrous to the procedure 
and to the utility of the Conference. Each State was given 
one vote, but for any use that it was to them they might just 

* Perhaps it is hardly necessary to point out that this does not 
invalidate what was said above regarding the Conference. The 
Powers did settle the question by accepting the principle that the 
regulation of the Luxemburg affair could only be undertaken by the 
Powers collectively. The International Conference was the outward 
and visible sign of such acceptance. ’ 

+ It is worthy of note that where it is absolutely imperative to arrive 
at a decision diplomatists have in rare cases been forced to adopt 4 
system of voting—e.g., where an agreement has been arrived at which 
requires further details to be agreed to in order to give effect to it. 
The question of the Turkish Greek boundary has been noted above. 
Another instance is the Act of the Algeciras Conference, Article 76 of 
which provides that “ in all cases dealt with by the present Declara- 
tion in which the intervention of the Diplomatic Body is required, 
decisions shall be taken by a majority of votes, except in respect of 
Articles 64, 70, and 75.” 
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as well have been given five hundred or none. In practice 
unanimity was required before anything of importance was 
enunciated as the decision of the Conference.* The actual 
legislation appeared as Conventions, Declarations, etc., 
annexed to the Final Act. The Final Act merely presented 
these Conventions, etc., for acceptance or non-acceptance 
by the Plenipotentiaries ; and even if signed by the Pleni- 
potentiaries a Convention was not binding upon a State 
unless it was subsequently ratified. 

The result showed that international legislation is impos- 
sible if every law and every detail of each law has to be 
unanimously accepted by the thirty or forty States repre- 
sented in the Legislature. To expect such unanimity is 
ridiculous, and the Conference of 1907 spent four months 
in a hopeless attempt to attain it. There is no doubt that 
international legislation by conferences will remain sterile 
unless sovereign States can agree that to some extent the 
will of a majority is binding upon a minority. That this is 
not a theoretical or Utopian question is shown by the 
official report of Great Britain’s representative, Sir Edward 
Fry, at the Second Conference. “The machinery,” he 
wrote, “ proved in a high degree dilatory and confusing,” 
and one of the few questions which he specifies as demanding 
solution “ before another meeting of the Conference can 
prove satisfactory’ is “the rights of a majority over a 
minority in the absence of unanimity.”’+ 

The importance of this question cannot be exaggerated. 
The chief defects of international law are its uncertainty, 
intangibility, and vagueness, and it is the existence of these 
defects which stands in the way of the settlement of inter- 
national disputes by the decisions of judicial tribunals. If 
a tribunal is to apply the law to particular cases there 
must be a law to apply, and, it seems to follow, a body 
capable of laying down what the law shall be. But no 
body modelled on the form of the Hague Conferences will 
ever be capable of laying down what international laws 
shall be. 

This question, like most of those raised in this chapter, 
will have to be considered again and more fully when I 
come to deal with the co-ordination of international 
machinery and the possible forms of an international 
authority. But the same problem occurs in a slightly 
different form with regard to conferences called to deal with 
some particular difference or dispute which has arisen 
between nations. Now, it is possible to conceive of such a 
Conference acting in three different ways. It might first 
act as a true legislature—that is to say, it would give a 
decision as to what ought to be done, and every State 
would send its representative on the understanding that 
the matter would be regulated by the collective decision. 
As I have shown above, Conferences have approximated in 
practice to this form, though they have never fully attained 
it. The reason is that States will not agree to send a repre- 
sentative to any Conference at which the decision of the 
majority would bind a minority, and it is difficult to sce 
how a decision can be ensured without the rights of a 
majority over a minority being defined or admitted. 
Secondly, a Conference may be constituted merely as an 
examining and reporting body. The Conference of Paris 
of 1869, referred to above, which intervened between Greece 
and Turkey, was professedly a body of this sort. It endea- 
voured to come to no decision binding upon anyone, nor in 
the strict sense of the word did it mediate between the two 
Powers. It merely examined the facts and gave a public 
pronouncement as to what it considered the disputing 
Powers ought to do. It specifically stated that it con- 
sidered that in making this pronouncement it was merely 
manifesting the public opinion of Europe upon the dispute. 
The same difficulty, though obviously to a less degree, 





-. The Conference formed itself into committees to consider the 
various subjects—e.g., the Laws and Customs of War on Land, the 
Pacific Settlement of International Disputes, etc. The committees 
prepared and recommended the Conventions to the Conference. The 
committees acted on the principle that “ unanimity was requisite 
before a Convention could be recommended for acceptance.” 

Tt Miscellaneous, No. 1 (1908), (Cd. 3857), p. 20. 





occurs with this kind of Conference. If the use of them 
were extended—for instance, if every dispute between 
nations which diplomacy failed to settle and which was not 
referred to a judicial tribunal, had at least to be referred to 
a conference for examination and report—there can be no 
doubt that provision would have to be made for cases in 
which there was a difference of opinion in the Conference 
itself. Thirdly, a Conference can act merely as a kind of 
Council of Conciliation between two disputing nations. 
This was the capacity in which the Conferences professed 
to act with regard to the Turks and Greeks. They pro- 
fessed not to decide what should be done, not merely to 
examine and report, but rather to act as mediators, to 
suggest methods of compromise which might reconcile the 
interests of the two parties. Now, there is no doubt that 
mediation of all kinds has been, and will be again, extremely 
useful in preventing war. But it is important to notice 
that the whole intention and therefore procedure of a 
Conference acting in this way must be different from one 
acting either as a legislating or examining and reporting 
body. The main object of a mediating Conference will be 
to find some compromise which will be accepted by, and 
acceptable to, both parties; it is, in fact, an extended and 
elaborated form of ordinary diplomatic negotiation. It 
need not necessarily come to any decision at all, but might 
perform its task merely by suggesting different methods of 
settlement. In this kind of Conference, therefore, the 
difficulty of obtaining unanimity and the question of 
majorities and minorities need never arise. 

I now propose to leave the question of Conferences and 
Legislatures in order to examine that of arbitration and 
judicial tribunals, but before doing so it will be useful to 
summarise the conclusions which I have ventured to draw 
from the facts discussed in this chapter : 

(1) A new system of international relationship began to 
appear in the last century. The pivot of the system was 
the making of international laws and the regulation of 
certain international affairs at international Conferences of 
national representatives. The important part of the 
system was the expressed or unexpressed acceptance of the 
principle that such affairs could only be settled by the 
collective decision of the Powers. 

(2) The functions of these international Conferences may 
be of three different kinds, which in practice have not been 
clearly recognised and distinguished. Their function may be : 

(a) To come to a decision binding upon the States repre- 
sented—i.e., to legislate ; or 

(b) To examine facts and express an opinion or issue @ 
report ; or 

(c) To act as a Council of Conciliation or mediation 
between two or more disputing States. 

8. The efficacy of Conferences in preventing war and in 
settling international questions has been remarkable. It 
has, however, been limited by the fact that the submission 
of any question to a Conference has always been a subject 
for negotiation, and therefore only a move in the diplo- 
matic game. The first step towards the peaceful regulation 
of international affairs would be to remove this question 
of submission altogether from the sphere of negotiation and 
diplomacy, and to define the cases in which a Conference 
must be called or could be demanded. 

4. Little progress in the making of international laws by 
Conferences can be expected unless the rights of an inter- 
national majority to bind a minority—if only of an excep- 
tionally overwhelming majority, in specific cases—are 
admitted and defined. 

5. The development of Conferences into full international 
legislative bodies depends principally upon the possibility of : 

(a) Agreement as to what are international questions 
which are to be submitted for collective decision to Con- 
ferences. 

(b) Agreement as to the rights of an international majority 
to bind a minority. 
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CHAPTER VI. 
ARBITRATION AND JUDICIAL TRIBUNALS. 


Arbitration has received so much attention and promi- 
nence in discussions as to the possible means of preventing 
war that anyone who tries to say anything original on the 
subject is in danger of writing a great deal too much or a 
great deal too little about it. In this chapter I shall, there- 
fore, limit myself to the discussion of a definite question— 
namely, a consideration of the achievements and working 
of actual arbitration and other tribunals—with a view to 
forming an opinion as to the possibility of settling inter- 
national differences and disputes by the decision of a 
tribunal, and as to the proper place of arbitration or a 
judiciary “ in some international authority.” 

Now, the arbitrationists and anti-arbitrationists in their 
quarrels appear again and again to neglect a vital distinction 
which has more than once been pointed out. There are two 
distinct forms of judicial tribunals to which the term Inter- 
national Court of Arbitration can be, and has been, applied, 
and the whole purpose of each, and therefore their efficacy, 
are absolutely different. Discussion of arbitration is useless 
until this difference is clearly grasped and unless it is kept 
securely and perpetually before one’s mind. 

Every judicial tribunal is a court composed of one or 
more persons to whom a difference or dispute is referred for 
a decision. It is the basis upcn which the judge or arbi- 
trator is required to come to a decision that marks the 
broad line of distinction between the two forms of tribunal. 
In the first form—and it is the one upon which, at least in 
theory, the judiciaries of States are constituted—the judge 
or arbitrator has merely to base his decision upon law; he 
has to find what the facts are, interpret the law, and declare 
the legal rights and the legal obligations of the parties. In 
the second form the judge or arbitrator is not concerned 
with law at all; he is expected to examine the facts, and 
then, as an open-minded and reasonable human being, to 
decide what would be a fair settlement of the dispute. 

_Now, it is clear that if we are going to refer international 
disputes to arbitration or judicial tribunals we must first 
make up our minds which form of tribunal we want. Our 
whole conception of the Society of Nations and of inter- 
national relationship will differ according as we adopt the 
first or the second form. In the first case our aim and hope 
will be that the relations of States will be regulated by 


gencral rules or laws, and that when disputes arise a judicial 


tribunal will decide them strictly according to the general 
rules or laws. But in the second case our idea can be best 
expressed thus: “ Here we have a number of disputes 
arising between nations which negotiation cannot settle. 
Certain persons must be selected by States as likely to be 
reasonable and open-minded, and such disputes will be 
referred to their decision, which will represent a fair and 
reasonable settlement or compromise.” 

_ Clearly to keep this distinction before one’s mind is of 
immense practical importance, particularly in discussing the 
question of universal obligatory arbitration as a substitute 
for war. For the many people who believe that war might 
be prevented by an agreement to refer to arbitration all 
disputes which cannot be settled by negotiation must face 
the fact that in a large number of cases it is the second kind 
of tribunal to which they would have to be referred. Inter- 
national Law is so fragmentary and incomplete that it does 
not touch at all a number of very important international 
relationships, and a dispute arising from such relationships 
could not at present be decided according to law. Take 
the dispute between Russia and Austria at the beginning of 
this war, or between Spain and the United States at the 
beginning of the Spanish-American war. No human being 
could possibly decide either case by determining the 
legal rights and obligations of the parties because the rights 
and obligations actually defined by International Law were 
so few and so unimportant. 

_ The first question, then, which one has to put to oneself 
is how far it is reasonable and practicable to expect nations 


to accept the decisions of this second, kind of tribunal ir 
disputes in which negotiation has failed. And it is a very 
remarkable fact that nations very rarely have accepted 
them. The argument from the past is all against this kind 
of arbitration. If one examines in detail the numerous 
collected cases in which nations have referred disputes to 
judicial tribunals one finds that in nearly every case the 
tribunal had to decide cither a question of fact or a question 
of law, or both. So much so is this the case that frequently 
when no international law has existed on the subject in 
dispute it was only after negotiation had settled what the 
law should be that the dispute could be referred to arbi- 
tration. This is true of the most famous of all arbitrations 
—the Alabama case. This case is usually cited as a triumph 
for the principle of arbitration, because here arbitration 
settled a dispute which kept two great nations for many 
months trembling on the edge of war; and, in a sense, it 
was a triumph, but only in the sense that it proved the 
efficacy of arbitration in disputes in which the question had 
been reduced to one of legal rights and obligations. The 
real difference between Great Britain and the United States 
was as to what the legal duties of a neutral Government in 
time of war ought to be. It was a case in which there was no 
international law on the subject, and if this real difference 
had been referred to a judicial tribunal we should have a 
nctable example of success for the second form of arbitra- 
tion. But, as a matter of fact, this question was never 
referred to arbitration, and it was only after it had been 
settled that arbitration was considered possible. The 
Treaty of Washington, which constituted the Tribunal of 
Arbitration, laid down in Article 6 three rules by which the 
arbitrators were to govern their decision. These three 
rules define the obligations of a neutral Government, the 
very subject of the dispute between the two countries, so 
that, as has been pointed out, the Treaty of Washington 
“ practically reduced the arbitral tribunal of Geneva to a 
board for the assessment of damages.” 

The same conclusion is even more forcibly impressed upon 
one by a detailed examination of arbitrations in the mass. 
Sir Frederick Pollock has made a rough analysis of the 
200 arbitrations (in round numbers) which took place 
between 1815 and 1900, and his classification is as follows : 

Per cent. 
Claims arising out of warlike operations and for alleged 
illegal operations or denial of justice _— ows 


Questions of title and boundaries ... on sli — 
Pecuniary claims of citizens in miscellaneous civil matters 20 
Construction of treaties other than boundaries... un 


This bare classification would show by itself the narrow 
field in which arbitration has, in fact, been resorted to ; 
and it is a field narrowed, not by those exclusions, honour 
and vital interest, upon which so much controversy has been 
lavished, but by a single characteristic. It is essentially a 
legal field. These international tribunals have been called 
upon to decided questions which are precisely of the same 
nature as those which in States are decided in courts of law— 
questions of fact, of pecuniary claims principally to com- 
pensation for loss or injury based upon law or legal docu- 
ments, of the interpretation of treaties and other legal 
documents, of title to property.* 

The fact, however, that in the past nations have been 





* An analysis of the later references to the Hague Tribunal will give 
the same results. Up to 1913 twelve cases had been decided ; of these 
six were pecuniary claims, two turned solely upon the interpretation of 
treaties, in two the Court had to find on the facts whether there had 
been a breach of rules of international law, and in one the question was 
as to boundaries. The criticism is often made that only unimportant 
cases are referred to arbitration, and that nations will never consent to 
it in cases involving honour and vital interests. The statement 1s 
incorrect, and based upon misapprehension. The Alabama case, the 
Venezuelan Boundary question, the Alaskan Fur Seal difficulty, the 
Alaskan Boundary question all involved either national honour or 
vital interests, as Sir Thomas Barclay has pointed out. It is not that 
nations will not refer important questions to arbitration, but that they 
will not so refer questions which cannot be put in a legal form. They 
are willing to submit disputes to a judge who only has to pronounce on 
facts and interpret the law, but not to an arbitrator who has to make 
the law as well as interpret it. 
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willing to accept arbitration only in legal questions—by 
which I mean cases in which a legal right or obligation could 
be defined or a fact demonstrated or a legal document 
interpreted—does not, of course, prove, though it makes it 
probable, that nations will not — it in non-legal cases 
in the future. We are still left with the problem whether 
general obligatory arbitration is practicable and reasonable. 
I believe that there is good reason for concluding that it is 
neither. It is not altogether safe to argue from the society 
of individuals to the society of States, but in this case a 
comparison is useful. Differences between individuals 
within States which used to be settled by private war are 
now, it is argued, settled by judicial decisions; therefore 
the same process can, and must be, substituted for war in 
international differences. But a moment’s reflection shows 
that the premise in this argument is untrue. It is only a 
strictly limited and clearly defined number of differences 
between individuals within States that are settled by judicial 
decisions—those, namtly, to which the existing rules of law 
can be applied. Differences as to what the law ought to 
be are no less dangerous to peace than disputes as to the 
interpretation of the law; but no one would suggest that 
in modern States the work of legislation could satisfactorily 
be entrusted to impartial arbitrators. 

Moreover, there are actually within States certain ques- 
tions almost exactly analogous to some international 
questions which have in the past been particularly liable to 
lead to war. Those differences which arise within States as 
to the relations, political and administrative, of groups of 
individuals to one another are of the same type as the 
international differences arising from the political and 
administrative relations of the groups of individuals which 
we call nations. Such differences are never within States 
referred to judicial tribunals. No sane man would suggest 
that the Home Rule question could find a satisfactory 
solution in a court of arbitration. And the reason is obvious 
—the interested parties could not possibly feel that it was 
rational to expect that the settlement would be just, and 
therefore to accept it. Experience has shown that one can 
find persons sufficiently unbiased to determine more often 
truly than untruly whether a thing has or has not happened, 
and usually to apply justly and correctly an existing law to 
admitted or ascertained facts. But it is absolutely impossible 
to believe that one or more distinguished gentlemen chosen 
at random, even if they were really open-minded and 
unbiased, would necessarily arrive at a reasonable and right 
decision on the Home Rule question. The application of 
arbitration to such questions could only be justified by the 
acceptance of chance as the final arbiter in political affairs ; 
and in that case it would be more sensible to simplify the 
procedure by spinning a coin or by drawing one of the rival 
solutions out of a hat. 

_It follows that general arbitration treaties which would 
bind nations to refer to arbitration all disputes in which 
negotiation has failed are useless and dangerous. Sooner 
or later there will occur under one of these treaties a case in 
which arbitration is essentially not a reasonable method of 
deciding the issue, and then either the treaty will be broken 
or the decision will not be accepted.* But to say this is in 
no sense to belittle the importance of arbitration. It will 
have its place, possibly a supremely important place, in the 
pacific regulation of international society, but it is not a 
panacea; and, having recognised this fact, the wise man 
will pass on to the consideration of a further practical 
question—the possibility of defining those differences and 
disputes which it would be practicable and reasonable for 
nations to bind themselves always to refer to a judicial 
tribunal. 

This question has, of course, received considerable atten- 





* There are, of course, in existence such treaties—e.g., the convention 
of 1905, between Italy and Denmark, and the Convention of 1907 between 
the five Central American States, but they have not yet stood the test 
of time. The ordinary treaties of which so many have been concluded 
since the first Hague Conference, by excepting questions of honour and 
Vital interest, really make arbitration optional in all cases. 






tion, not only theoretically, but practically, at the Hague 
Conference, and in successful and unsuccessful attempts to 
negotiate arbitration treaties. But the failure of the Com- 
mittee at the second Conference shows that up to the present 
no solution has been found. This result can, I think, be 
shown to be due to the fact that diplomatists, into whose 
hands these things are surrendered, have persistently 
approached the question from two wrong angles. In the 
first place they have invented the legend that the importance 
of certain disputes makes them unsuitable for judicial 
settlement. The statement is made either that people will 
not, or that they cannot, accept arbitration in cases affecting 
vital interests or honour. The facts prove that this state- 
ment is quite untrue. The importance of the questions has 
nothing to do with the willingness to accept arbitration. 
The past has shown that nations can, and will, accept 
judicial decisions in questions affecting honour and vital 
interests provided that : (1) A rational and suitable judicial 
procedure exists; and (2) the question can be put to the 
tribunal in a legal form. This is proved by the arbitrations 
already referred to in the footnote on page 12, and still 
more so by the Dogger Bank Commission of Inquiry. There 
will never be a case in which national honour is more 
dangerously and vitally affected than it was in the Dogger 
Bank incident. The danger lay in the fact that the honour 
of the Russian Fleet was in question when Lord Lansdowne 
demanded apology, compensation, and the punishment of 
offending officers. War, as usual in such cases, “ appeared 
to be inevitable.” But it so happened that five years before 
there had been invented at the first Hague Conference a 
Procedure by International Commission of Inquiry which 
enabled this Dogger Bank question to be put to a tribunal 
in a judicial form. The diplomatists who invented that 
Procedure were, of course, careful to see that the Convention 
recommended its adoption only “in the differences of an 
international nature involving neither honour nor vital 
interests,” and yet the very first time it was used “ honour ” 
was most acutely involved. The Convention had laid it 
down that Commissions were “to facilitate a solution of 
these differences by elucidating the facts,” and the Dogger 
Bank Commission was directed “to make enquiry and 
draw up a report... particularly upon the question of 
where the responsibility lies and upon the degree of blame.” 
A difference involving honour was therefore reduced to the 
common legal and judicial questions of fact and of the 
degree of responsibility and blame attaching to different 
persons for the results of certain actions. And so the 
inevitable war was avoided.* 

The truth is that diplomatists have, almost certainly 
with deliberation, produced a vicious circle by this exclusion 
of differences involving honour and vital interests. Pro- 
fessedly they are going to make arbitration obligatory in 
cases to which it applies by defining those cases to which 
it does not apply. But as each country is the judge whether 
any particular case does involve honour or vital interests 
arbitration becomes in every case optional and not obli- 
gatory. 

In the second place, at the last Hague Conference a 
genuine attempt was made in another way to define those 
differences which it would be practicable and reasonable 


* A Commission of Inquiry is technically not arbitration. As Mr. 
Higgins points out in his book, The Hague Peace Conferences, the terms 
of reference to the Dogger Bank Commission were wider than those 
contemplated in Article 14 of the Convention of 1899. The Conven- 
tion limited the report of the International Committee to “a state- 
ment of facts.” The Dogger Bank Commission not only made a state- 
ment of the facts in dispute—namely, that no Japanese torpedo boats 
were present, but delivered judgment as to responsibility and blame— 
namely (1) that the firing was unjustifiable ; (2) that the Commander of 
the Fleet was responsible ; and (3) that the facts were “ not of a nature 
to cast any discredit on the humanity” of Russian officers. It is 
important to remember that the Commission was composed of five 
naval officers and two jurists (the latter being assessors without votes) ; 
it was therefore an International Court-martial or Court com d of 
experts. “ It is doubtful,” writes Sir Frederick Pollock, “* whether a 
formal tribunal of jurists and diplomatists could have handled this 
delicate affair so well, if at all.” 
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forgfnations always to refer to a judicial tribunal. The 
attempt was unsuccessful, because instead of covering 
them by a general definition, based upon the real distinction 
pointed out above, the diplomatists tried to enumerate 
the particular differences to which arbitration was appli- 
cable. It is true that in one case, the recovery of contract 
debts, in a roundabout way they did succeed in introducing 
the principle of obligatory arbitration, and this, it should be 
noticed, is obviously a “legal” case. But in Committee 
there were weeks of futile discussion over the subjects 
proposed by Great Britain. A large majority in the Con- 
ference were in favour of making arbitration obligatory in 
differences concerning the interpretation and application of 
treaties relative to seven subjects, but even if practical 
effect had been given to this willingness, it is doubtful 
whether the cause of peace would have been materially 
advanced. One imagines that there must have been 
someone at the Conference possessed of a cultivated sense 
of irony and cynicism to choose as subjects for obligatory 
arbitration the interests of indigent sick persons, of the 
working classes, of dead sailors, of writers and artists. We 
shall be too near the millennium to need any but a Celestial 
Authority when the Foreign Offices of the world think 
sufficiently about the interests of such persons for the Third 
Secretary of an Embassy even to remember that they exist. 
Meanwhile it is hardly necessary to take steps to prevent 
our rulers mobilising fleets and armies on their behalf. If 
the interests had been those of capitalists and financiers, 
syndicates and concessionaires, our conclusion might have 
been different, but the diplomatists at The Hague were 
silent as regards such persons. 

The fact is that diplomatists have attempted by this 
method to include for arbitration only disputes of no 
importance, just as by the former they have attempted to 
exclude all disputes of importance. The one thing that 
they have never attempted is a general definition of those 
disputes which could be referred to a judicial tribunal in a 
legal form—those disputes, in fact, which alone it is reason- 
able for a nation to bind itself to refer to arbitration. A 
casual reading of the proceedings of the Hague Conference 
of 1907 might lead anyone to conclude that this statement 
is incorrect or exaggerated, but a careful study of those 
tortuous and tedious labyrinths will prove that it is strictly 
correct. It is true that the diplomatists and jurists dis- 
tinguished questions juridiques from questions politiques, 
that they meant roughly by questions juridiques what I have 
called legal questions, and that they frequently assumed and 
asserted the principle that questions juridiques were suitable 
for obligatory arbitration. But their whole vision was 
distorted by their obsession regarding questions of vital 
interest and honour. They never seemed quite certain 
whether they should not identify such questions with their 
questions politiques; but obviously if you do make this 
identification, you mean by questions juridiques not questions 
which are concerned with legal rights and obligations, but 
simply questions which do not affect vital interest and 
honour. The result of this fog of diplomacy is very clear 
in the discussion of the Anglo-American proposal. This 
proposal starts by declaring that the contracting States 
agree to submit to arbitration differences d’ordre juridique 
which do not affect vital interests, independence, or honour. 
It then goes on to enumerate certain differences, dordre 
juridique, which States will agree to submit to arbitration 
without this reserve. Now, clearly if the differences 
enumerated are merely examples of legal questions which 
could not affect honour or vital interests, the enumeration 
adds nothing to the first clause. Accordingly the Con- 
ference appeared to start by trying to make a list of those 
legal questions which should be referred to arbitration, 
even if they did affect honour or vital interests. And yet 
the diplomatists when they sat down to make the list 
seemed only to consider as possible of inclusion those 
questions which could not affect honour or vital interests. 
The confusion became inextricably confounded, and it is 
amusing to read after days and days of discussion that one 





diplomatist at length remarked that any question may 
affect the honour and vital interests of a nation, and another 
pointed out that you can never tell when a question juri- 
dique is going to become a question politique. 

One must repeat, that to make arbitration obligatory is 
impossible if you try to distinguish questions which do and 
do not affect honour or vital interest. The distinction is 
based neither upon fact nor reason. Even a dead sailor or 
a live artist may affect a nation’s honour or conceivably even 
its vital interests. Once this is realised the problem is not 
really a difficult one. The past has shown that nations 
will accept arbitration in questions which are simply 
@ordre juridique—that is to say, where differences can be 
reduced either to questions of fact or of the rights and 
obligations of the parties under admitted or ascertained 
rules of law. Nations went to war over boundary disputes 
before the nineteenth century, and settled them by arbi- 
tration during the nineteenth century, not because such 
disputes suddenly ceased to affect vital interests, but because 
it was suddenly realised that boundary disputes can always 
be reduced to a mixed question of fact and law. 

The only way of approaching this problem is to keep 
before one’s mind the analogy of judicial tribunals in States 
and the analysis of those international differences which 
have been referred to arbitration. Anyone who does this 
will, I believe, come to the conclusion that it is possible to 
define those disputes which could be put to a judicial tribunal 
in a legal form, and that they actually fall under the 
following general heads : 


1. Questions of fact. 

This is a most important class and one which clearly can 
always be settled judicially. Many disputes can be reduced 
to a question of facts—é.e., both sides admit that if such 
and such a thing happened, then certain rights and obliga- 
tions exist, but one side asserts and the other denies that 
the thing happened. The Dogger Bank Inquiry referred 
to in detail above is the best example of such a case. 

.2. Questions of title to territory and of boundaries. 

These questions are now practically always settled 
judicially. They are always mixed questions of law and 
facts of the kind which the civil courts of every nation 
under the sun are continually deciding. They fall into two 
clearly marked divisions : 

(1) Where the divisional line between two States is 
admitted or has been agreed upon and a dispute arises as 
to the actual position of the line at some particular place. 
These cases are very common and are really settled merely 
by interpreting agreements or treaties. To take an instance 
at random, the Costa Rican-Nicaraguan Boundary Dispute 
was referred to arbitration in 1886. One of the chief points 
that the arbitrator had to determine was what the Treaty 
of 1858, which fixed the boundaries, meant by “ the centre 
of Salinas Bay.” 

(2) Where the divisional line has not been admitted or 
defined in an agreement or treaty, and the dispute is as to 
the title to particular pieces of territory. These cases 
invariably involve questions of interpretation of documents, 
or of facts, or both. The claims are based upon possession, 
occupation, usucaption, or prescription, and upon inter- 
national documents alleged to grant rights over the territory. 
The Court has merely to interpret such documents and to 
find whether the fact of possession, occupation, etc., has 
been proved. To take again an example at random: in the 
Argentine-Paraguayan Boundary Dispute, referred to arbitra- 
tion in 1876, Paraguay claimed title to a piece of territory— 

(i) On first occupation ; 
(ii) On uninterrupted possession ; 

(iii) On a royal decree of 1783 ; 

(iv) On usucaption and prescription. 


The Argentine Republic tried unsuccessfully to rebut 
these claims. 


3. Questions as to the interpretation and application of 
treaties or International Law, of claims founded on treaties or 
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International Law or alleged breach of treaties or International 
These are cases in which one side claims a right and 
another denies an obligation under an existing treaty or 
International Law. As regards treaties, anyone who thinks 
that nations ought to be bound by treaties must admit 
that the best way of settling disputes as to the rights and 
obligations created by particular treaties is to refer them 
to a judiciary. Many people, however, who would agree to 
this would hesitate over International Law. It is often 
said that it is impossible to ask an International Court to 
administer International Law, because the Law is based on 
custom and does not exist. But if law based on custom 
cannot be interpreted by courts of law, practically every 
court in Great Britain would have to be shut up to-morrow. 
Many international laws exist and are ascertainable, and 
the courts of this country and of the United States have 
frequently had to take cognizance of them. Many inter- 
national disputes are concerned simply with the rights and 
obligations under, or the interpretation of, such laws. For 
example, the dispute referred to in the last chapter, between 
Greece and Turkey, settled by the Conference of Paris of 
1869, was a case in point. The Conference drew the atten- 
tion of Greece, as it said, to a “rule of conduct common 
to all Governments.” “ The principles of International Law,” 
it was pointed out, “ oblige . . . all nations not to allow 
bands to be recruited on their territory or ships to arm in 
her ports to attack a neighbouring State.” Clearly the 
rights and obligations of two States under this law can in 
any particular case be decided by a judicial tribunal, and 
they must be so decided if the society of nations is ever 
going to be governed by general rules of conduct. 

4. Questions as to the responsibility or blame attaching to 
national agents or representatives for the results of acts of such 
agents or representatives. 

The Dogger Bank Inquiry alone is sufficient to show that 
such questions are always capable of being put to a judicial 
tribunal in a legal form. Another example of importance 
was the Casa Blanca dispute between France and Germany, 
which was referred to the Hague Tribunal in 1908. 


5. Questions as to certain kinds of pecuniary claims. 

There are certain definable kinds of international claims 
which are exactly of the same kind as those which are 
adjudicated in every civil court. First there are claims for 
pecuniary damages when the principle of indemnity is recog- 
nised by the parties. At the Hague Conference such claims 
figured on the Anglo-American list of questions upon which 
arbitration was to be obligatory, and thirty-one States 
voted for the proposal and only eight against it. Secondly, 
there are questions as to the recovery of contract debts claimed 
from the Government of one country by the Government of 
another country as being due to its nationals. Arbitration is 
in fact already obligatory for differences as to the recovery 
of such debts. 

These five classes are all strictly judicial questions ; that 
is to say, that if they were referred to a tribunal, the court 
would be required to decide either (1) whether alleged facts 
were proved to exist or to have existed; or (2) whether 
certain rights and obligations resulted under particular 
circumstances from certain contractual documents or general 
rules of international conduct ; or (8) the exact sum of money 
due from one party to another under a contract or as an 
indemnity. If, then, nations are to be bound by the con- 
tracts into which they enter and by general rules of conduct 
in the form of law, then it seems both practicable and 
reasonable that they should bind themselves to submit these 
five classes of questions to arbitration. 

But in the present state of affairs there would be more 
likelihood of nations actually doing so if an additional 
safeguard to national interests could be introduced. Inter- 
national Law, it must be admitted, even where it exists, is 
extremely unsatisfactory and confused on many points. 
It is doubtful therefore whether any nation would be well- 
advised to bind itself absolutely to refer all disputes to a 





tribunal which would be compelled to decide every issue 
strictly in accordance with the existing law. Moreover, we 
come back once more here to the problem of the status quo. 
A judicial tribunal of this sort must by its nature recognise 
and uphold the existing constitution of the society of nations 
based upon treaties. It would be essentially that con- 
servative element which we showed to be necessary in every 
society and which maintains the existing order of things. 
Nor must we forget that it so happens that it is always our 
particular interest as a nation to preserve the existing order 
of things. In the international system Great Britain is 
naturally in the position which the rich capitalist employer 
holds in the industrial system. She has usually nothing to 
gain by a change and therefore thinks that she must lose 
by it. She is always conservative and therefore in favour 
of arbitration and a rigid adherence to existing treaties. 
But that ought not to blind us to the fact that it may be in 
the interests of other nations and of the world generally 
that changes should take place, and that, if an arrangement 
which maintains the existing order of things is essential, an 
arrangement which makes it possible to upset it in an orderly 
manner is no less essential. 

Now at the present moment there are only two methods 
by which the existing order of things can be upset—nego- 
tiation and war. It is only obtuseness and lack of imagi- 
nation on our part if we do not see that no nation, whose 
interests are not in preserving the status quo, will give up the 
power of going to war, and will bind itself absolutely to 
arbitration unless some other possible method of varying 
the status quo is assured to it. The fact that Germany 
opposed and Britain supported obligatory arbitration at 
the Hague Conference does not prove the wickedness of 
Germany and the pureness of Britain, any more than the 
refusal of the wage earners to accept the employers’ pro- 
posals—namely, to give up their weapon the strike, and 
bind themselves to arbitrate—proves a moral superiority of 
the employing over the employed class. 

I suggest that although nations whose interests are not, 
as ours, bound up with the existing order of things will not 
accept obligatory arbitration alone, they might agree to 
refer all “legal” questions falling under the five heads 
defined above either to a judicial tribunal or to a true 
international legislative conference. My proposal is that 
nations shall bind themselves to refer all legal questions, 
not settled by negotiation, to a judicial tribunal, but that 
in every case either party to a dispute shall have the right 
to demand that the question shall be submitted to an 
international Conference of representatives before it is 
referred to the judicial tribunal. A nation refusing to 
accept immediate and direct arbitration would be required 
to state : 

(a) Whether it demanded that the Conference should 
consider and pronounce a decision on the whole question 
in dispute. If it did so demand then it would be bound 
to abide by the decision of the majority of the Conference 
and the question would not be remitted to a judiciary ; or 

(b) Whether it demanded merely that the Conference 
should consider and decide by a majority vote the rules of 
law and the international rights and obligations of which 
the judicial tribunal should take cognisance in deciding the 
matter in dispute. It is necessary to guard against mis- 
understanding, and at the risk of repetition to insist upon 
the following points in this suggestion : 

(1) It is not a proposal that nations should consent to be 
bound in all cases either by the decision of a judicial tribunal 
or by that of a legislating Conference. It proposes that 
nations should do so only in legal cases—.e., in disputes 
which can be decided by a consideration of existing law 
and existing legal rights and obligations. 

(2) There is no doubt that in the large majority of such 
disputes the case would be remitted direct by both parties 
to a judicial tribunal. 

(3) But in a minority of such cases, owing to the unsatis- 
factory condition of international legislation and the other 
causes discussed above, it is unreasonable to expect nations 
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to allow the dispute to be settled by a tribunal which can 
only strictly interpret and apply the law. My proposal 
would permit a nation in such cases to bring the dispute 
before an international Conference, which would take into 
consideration not only what was strictly legal, but what 
was equitable. Thus the objecting State might ask the 
Conference either to lay down the principles of law suitable 
for the particular circumstances and upon which the tribunal 
should base its judgment, or to declare how far under the 
particular circumstances a strict application of the letter of 
treaties would be equitable. In either of these cases the 
tribunal would then decide the dispute upon the principles 
laid down by the Conference. But, further, it would be 
competent to either nation to demand that the Conference 
should not only define the principles, but should give a 
decision in accordance with equity upon the whole dispute, 
and in this case the two nations would be bound to abide 
by that decision. 

(4) The last point to be noticed is that provision would 
have to be made for cases in which the question, whether 
the difference was one which fell under one of the five heads 
given above, and must therefore be referred to a tribunal, 
was itself in dispute. This, of course, is an example of a 
question as to the competency or jurisdiction of a court 
which continually arises wherever there is a judiciary. 
Municipal courts frequently have to decide questions as to 
their own competency, and there seems no reason why an 
International Court should not be given the power to do 
the same. 

I have now said all that I have to say upon the definite 
question which I put to myself for discussion at the begin- 
ning of this chapter. The answer suggested is that there is 
a class of international differences and disputes which have 
now been defined, and which could always be settled by the 
decision of a judicial tribunal, and that therefore the proper 
function of arbitration or a judiciary in “ some international 
authority ” is exclusively to decide such disputes. There is 
now a question which docs not strictly fall within the 
limits set for this chapter, but which can hardly be entirely 
ignored in a discussion of arbitration and international 
tribunals—namely, the constitution of an International 
Court. 

This problem has achieved great prominence because it 
was discussed at great length at the Hague Conference, 
where diplomatists made long and abortive attempts to set 
up a permanent International Court. The importance of 
the question has, I believe, been in this way exaggerated ; 
but before proceeding to discuss it, it is advisable to state 
shortly the facts of which people are not always fully aware. 
Judicial tribunals to which international disputes have been 
referred have been constituted in many different ways, 
being called commissions, commissions of enquiry, or courts 
of arbitration. They have been composed either of the 
head of a sovereign State or of one or more distinguished 
persons, frequently publicists and jurists or, as in the 
Dogger Bank Commission, of technical experts. The 
method of choosing the commissioners or arbitrators has 
always been a matter for negotiation and agreement, and 
has often been one of considerable difficulty. The first 
Hague Conference instituted what is called in the con- 
vention “the Permanent Court of Arbitration.” This 
tribunal is not strictly a permanent court at all, but a 
permanent list of arbitrators, appointed by the signatory 
Powers, from which in any particular case arbitrators and 
an umpire can be selected to form a court upon rules laid 
down in the convention. The persons appointed by the 
signatory Powers are to be persons “ of known competency 
in questions of International Law.” 

It will be seen that hitherto it has always been necessary 
to constitute an International Court anew for each par- 
ticular international dispute. The second Hague Con- 
ference attempted, without success, to institute a permanent 
international judiciary side by side with the existing 
*“* Permanent Court of Arbitration.”” They proposed to call 
this tribunal “ The Judicial Arbitration Court,” and they 





were able to agree so far as to draft a convention regulating 
its constitution. It was to be a permanent tribunal in the 
sense that it was to be a court composed of judges, appointed 
for twelve years, sitting in regular and continuous sessions. 
But when the Conference came to consider the way in which 
the judges should be appointed they failed to reach any 
agreement, and the “ Judicial Arbitration Court” exists 
only in a draft convention. The failure was due almost 
entirely to the insistence of the smaller States upon their 
absolute equality as sovereign States with the Great Powers. 
If a large number of States each appoints a judge, and cach 
judge actually sits for the same length of time, one of two 
things must happen. Either the court which actually 
tries cases must be composed of so large a number of judges 
that it will be impossibly unwieldy, or the duty of trying 
cases must be taken by the judges in rotation, and in this 
case each judge will be called upon only at very long inter- 
vals to take his part in the administration of International 
Law. It is hardly to be wondered at if the Great Powers 
hesitate to constitute a permanent international judiciary, 
of which the actual court might more often than not consist 
of judges appointed by the States of Central and South 
America, Asia, and the Balkans.* 

With these facts in mind it is possible to form some 
opinion as to the importance of constituting a permanent 
official international judiciary. One may begin by adopting, 
in a somewhat altered form, a statement of Mr. Baty’s in 
his book on International Law. Our aim should be, he says, 
“ arbitration which is obligatory in principle and voluntary 
in detail”; and he apparently advocates treaties which 
would bind nations in principle to accept arbitration in all 
cases, but would in every case leave open the settlement 
of the constitution of the arbitral body. We have given 
reasons for doubting the wisdom of nations binding them- 
selves to accept arbitration in all cases, even in principle, 
and therefore we will alter Mr. Baty’s statement, and say : 
“In principle the reference of a defined class of international 
disputes to a judicial tribunal should be obligatory, in detail 
it should as far as possible be voluntary.” Many different 
kinds of international tribunal have already proved their 
worth, and there is every reason to believe that they will 
do so again in the future. The art of administering and 
interpreting International Law has only just been born, and 
we know so little about it that by trying to confine it to 
rigid lines we may easily kill it in infancy. We should aim, 
therefore, at making reference to a tribunal obligatory and 
choice of a tribunal voluntary. 

But there comes a point at which the choice itself cannot 
be left voluntary, and that is the point at which the parties 
fail to agree upon the kind of tribunal to choose. For if 
failure to agree as to the tribunal is to make arbitrationt 
impossible, then arbitration is obligatory neither in detail 
nor in principle nor in fact. The first necessity is, therefore, 
to give States the greatest possible latitude in choosing the 
tribunal before which they will bring legal disputes, and to 
provide a particular tribunal, of easy access, before which 
such disputes must be brought if the disputing States cannot 
agree to choose a tribunal. It is only in this way possible 
to make the reference of certain disputes to arbitration 
smooth, automatic and indisputable, and at the same time 
to ensure to nations the widest freedom of choice in details. 

It follows that on this view the primary importance of a 
central international tribunal is of a somewhat limited nature. 
All we want is that there should be a court to which, under 
certain circumstances, disputes can be easily referred. Our 
point of view is radically different from many of the diplo- 











* It must be remembered that the States of Central and South 
America, Asia, and the Balkans, were together in a large majority at the 
Second Peace Conference over the eight Great Powers plus the smaller 
European States. If one adds Honduras and Costa Rica, making at 
least forty-six sovereign States, Europe, excluding the Balkans, together 
with Japan and the United States provide eighteen, while Central and 
South America provide twenty, the Balkans and Asia eight. And then 
there are Abyssinia and Liberia, who might claim inclusion ! 

+ By arbitration in this and the following paragraphs I mean the 
decision of international disputes by a judicial body. 














*h 











Jury 10, 1915 THE NEW 





STATESMAN 


[a. l 7 





matists at the Hague Conference. Some of them envisaged 
the creation of two courts—the existing Hague Tribunal, 
which would decide questions politiques, and the new “ Judi- 
cial Arbitration Court,” which would decide questions juri- 

i We are concerned only with questions juridiques and 
only with the problem of making arbitration in such questions 
really obligatory. Again our view is essentially different 
from those whose object was to lure nations into a law court 
by building one. We do not aim at spreading the practice of 
arbitration by establishing an imposing permanent tribunal, 
but to make an agreement to arbitrate operative by 
providing a court in which that agreement can be carried 
out. 

Our view of “ some international authority ” does imply 
the existence of an official permanent judiciary. Does the 
existing Hague Tribunal meet the necessities of the case ? 
In a sense there can be no doubt that it does meet the bare 
necessities. Sixteen years have proved that it is possible to 
constitute a Hague Court competent to deal with important 
international disputes of a legal nature. An adequate pro- 
cedure has been elaborated and laid down, and a workable 
system of selecting the judges or arbitrators. If the principle 
of obligatory arbitration of questions juridiques were admitted, 
all that we should require would be that nations should bind 
themselves to refer such questions to the Hague Tribunal in 
the event of their failing to agree upon any other tribunal 
to which it should be referred. 

But though the non-existence of a tribunal, permanent in 
the sense in which the Judicial Arbitration Court would have 
been permanent, is not an absolute obstacle to obligatory 
arbitration, it is true that the existing tribunal is far from 
being completely satisfactory. It does not, for instance, 
make a reference to arbitration, “‘ automatic” or even 
“easy.” As the Report of the First Committee of the 
Second Peace Conference says, quoting M. Asser, “ Il est 
difficile, long, et couteux de la mettre en mouvement.” Now 
this is obviously a grave defect in the Central International 
Judiciary, and it is a defect inherent in any tribunal which 
has to be constituted anew for every case brought before it. 
Moreover, there is no doubt that it is only by interpretation 
in a permanent tribunal with a tradition of continuity that a 
logical evolution of International Law will become possible. 
It is therefore extremely desirable, though not absolutely 
necessary, that the problem over which the Hague Conference 
failed should be solved and that a tribunal of the nature of 
their Judicial Arbitration Court should be established. 

It is clear that it is not possible—nor, one may add, 
reasonable—to establish it if between forty and fifty States 
are to have the right of appointing judges, and each State 
is to claim absolute equality as regards the right of appoint- 
ment. And yet it does appear to be inevitable that the 
Central Judiciary of the International Authority should be 
composed of judges appointed by the constituent nations. 
It follows that either the smaller States will have to be left 
out of the International Authority or they must give up in 
some respects their claim to the complete equality of all 
independent sovereign States. For the small States to stand 
out of the International Authority would lead inevitably to 
an absolute world-hegemony of the Great Powers—a result 
which would be good neither for the morals of the Great 
Powers nor for the interests of the Small. The independence 
of weak States is in perpetual jeopardy as long as arms remain 
the constant arbiter in international affairs ; it will receive 
an amazing increase of security if there can be established 
any pacific method of regulating those affairs. Nothing, 
therefore, could be more blindly foolish than for such States 
to stand in the way of, or outside an international system 
because of some semi-technical, wholly unreasonable shib- 
boleth of national honour or national sovereignty. 

What is required, then, in the Central Judiciary is a perma- 
nent court composed of a small number of jurist judges 
appointed by the constituent States for a long term of years. 
There are several good schemes in existence, any one of 
which would probably have been accepted by the Powers 
at The Hague if it had not been for the action of the small 





American States. The systems on which these different 
schemes would work may be distinguished as follows : 

1. The scheme recommended by the Sub-Committee of the 
Conference. 

A court of seventeen judges organised for a definite term of 
years. One judge nominated by each of the eight Great 
Powers to act as judge for the whole period. One judge 
nominated by each of the other Powers to act for parts of that 
period, varying in proportion to the population, etc., of each 
Power. 

2. Each Great Power to nominate one judge. Nine other 
Powers to be selected by the Conference as representing all 
parts of the world and with the power of cach nominating 
one judge. The Court to consist therefore of seventeen 
judges. 

8. America as a unit to select four judges, the remaining 
nations to elect thirteen. 

4. Various schemes of election of a small number of 
judges, each nation having one vote. 

Now, of these schemes No. 1 has two advantages : it gives 
each Power the right of appointing a judge, and it yet pro- 
vides that the judges appointed by the Great Powers sit 
continuously. On the other hand it suffers from a disad- 
vantage in that a large number of judges will be continually 
changing if there are many small constituent Powers. This 
disadvantage is very clearly seen in the scheme actually 
adopted by the signatory Powers to the Convention relative 
to the establishment of an International Prize Court. The 
Court is composed of fifteen judges, appointed for six years. 
The judges appointed by the eight Great Powers always sit, 
while the judges and deputy judges appointed by the other 
Powers sit by rota. The rota is given in an elaborate table 
annexed to the convention—for each year of the period of six 
years the nations supplying the seven judges and seven 
deputy judges are enumerated, and an analysis gives the 
following results : 

One nation supplies a judge for four years and a deputy 
judge for four years. 

One nation supplies a judge for three years and a deputy 
judge for three years. 

Nine nations supply a judge for two years and a deputy 
judge for two years. 

Three nations supply a judge for one year and a deputy 
judge for one year. 

Four nations supply a judge for two years. 

Six nations supply a judge for one year. 

Fourteen nations supply a deputy judge for one year. 

Scheme No. 2 gives a very permanent tribunal and ensures 
that the Great Powers are represented, but one has some 
doubts as to the feasibility of selecting nine States to repre- 
sent the rest of the world in appointing judges. Nos. 3 and 4 
both give us permanent tribunals, but they have this defect 
that the small nations have an overwhelming voice in the 

constitution of the court, and therefore it is possible, if 
not probable, that it will be largely or wholly composed of 
jurists from small States. Nobody could, of course, legiti- 
mately object to citizens of Haiti, Siam, Paraguay and 
Panama forming the International Judiciary if they were 
persons of commanding judicial ability and legal eminence, 
but one may legitimately doubt whether such persons will be 
found as easily in those countries as in Germany, France, and 
the United States. 

On the whole, it may be said that No. 1 is the most 
attractive of these schemes. But a still simpler system 
might be adopted combining parts of these four schemes. 
Thus, if the tribunal is to be composed of seventeen judges, 
eight would be appointed by the eight Great Powers, and 
nine would be elected by the other States from persons 
nominated by those States. A judge appointed or nomi- 
nated by a nation would be debarred from sitting as judge 
upon any case in which that nation was a party. In this 
way the International Authority would obtain a permanent 
tribunal, composed of men best able throughout the world 
of interpreting and applying a great system of International 
Law, “a court of law ” (to quote America’s representative 
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at the second Conference) “ for the trial of legal questions— 
questions involving the interpretation of treaties, questions 
which judges and lawyers are best able to decide.” And 
there is no reason why the existing Hague Court should not 
go on existing side by side with this more permanent 
tribunal. Nothing should be done to restrict the choice of 
tribunal to which nations are to refer questions in dispute ; 
and if States prefer a court in which judges are appointed by 
the parties themselves to try a particular case, the Permanent 
Court of Arbitration provides them with an easy method of 
giving effect to this preference. 


CHAPTER VII. 
AN INTERNATIONAL AUTHORITY. 


The point has now been reached at which it is necessary 
to pause and look back from it to our starting point in order 
to see how far—if at all—we have made progress to the goal. 
The starting point was the past, the goal an International 
Authority or organisation, no longer qualified by that 
shadowy “some,” but defined and solidified by dull facts 
gathered out of the past. The facts and conclusions which 
I have ventured to pick up from the roadside as useful for 
this purpose may be summarised as follows : 

(1) A vague protoplasmic International Authority has 
made its appearance in the nineteenth century, a primitive 
organism with two rudimentary organs, one consisting of 
judicial tribunals and the other of Conferences of repre- 
sentatives. 

(2) The judicial tribunals are capable of development into 
a regular organ of an International Authority. Their 
function is to dccide international questions which can be 
reduced to a legal form, and such questions are capable of 
definition, and have been defined. International organi- 
sation must begin with machinery through which the 
obligation to refer all such questions to a tribunal (or alter- 
natively under certain circumstances to a Conference) can 
be carried into effect. 

(8) The past indicates the Conference of representatives as 
the most fitting organ for dealing with questions which cannot 
be reduced to a legal form. Its development must proceed 
by an extension of the principle which denies the right of 
any one nation, and asserts the right of the nations col- 
lectively, to settle such international questions when 
negotiation has failed and the only alternative is war. The 
extension of this principle raises problems, discussed and 
left unsolved in Chapter V., which will again have to be 
considered in this chapter. 

(4) The past also indicates the Conference as the proper 
organ for performing the most important function of making, 
with authority and precision, general rules of international 
conduct or laws. The development of this function is 
attended with difficulties very similar to those referred to 
in the last paragraph. 

It will be seen that these suggestions and facts have not 
brought us very near an International Authority or even an 
international organisation. We have followed the footsteps 
of history, and the great lesson of the past is that diplomacy 
has not attempted any organisation in the methods of 
settling international affairs. In almost every other branch 
of human activities—in national and municipal govern- 
ment, in industry and commerce and finance, in science and 
medicine, even in sport and games—the whole progress in 
modern times has been bound up with an enormous elabora- 
tion of parts and functions, an intricate machinery, and a 
conscious co-ordination of the parts of the machine. The 
relationships of States have no more escaped this elaborate 
complication than have the factory and the football field ; 
but the diplomatist, unlike the manufacturer and the foot- 
baller, has not attempted to control this complication by 
co-ordinating the different parts of his machine. He has 
his various methods of regulating the relationships of 
States—negotiation, mediation, arbitration, Conference— 
but he has never co-ordinated them. There is no doubt that 
this has been a very serious obstacle to the pacific settlement 





of international questions. The most obvious result is, of 
course, that in times of sudden and acute dispute the diffi- 
culty even of getting his machinery to work is insuperable. 
When the ordinary methods of negotiation have suddenly 
ended in a deadlock, the diplomatist does not find in the 
co-ordinated international machinery any lever to pull in 
order to set in motion a mediator, a tribunal, or a Con- 
ference. He has to begin all over again negotiating by the 
ordinary methods as to whether mediation, or arbitration, 
or a Conference shall be set in motion. The machinery of 
peace itself becomes merely a counter in the diplomatic 
game ; and, while Sir Edward Grey is proposing mediations 
and Conferences, the co-ordinated machinery of war is getting 
smoothly and automatically to work.* 

And it is worthy of remark that this system, or want of 
system, has a further and less obvious result. It is difficult 
to know exactly what the ordinary business is which takes 
place daily behind the mysterious doors of Foreign Offices 
and Chancelleries, but there is reason for believing that a 
very large number of international questions are raised but 
never settled by negotiation, and they remain, therefore, a 
constant source of official and a recurring source of popular 
irritation. Diplomatists themselves may be left to describe 
the actual state of affairs in their own words. The following 
is a quotation from the official report of the discussion at 
the second Hague Conference upon the proposal that the 
Cour de Justice Arbitrale should be permanent, and that 
the judges should reside at The Hague : “ L’on ajouta q’une 
residence continue 4 La Haye serait aussi incommode pour 
les juges que peu favorable a la dignité de la Cour si dans 
les premiers mois ou les premiéres années de son existence 
peu ou point de causes lui étaient soumises. Mr. Choate et 
le Baron Marschall répondaient 4 cela que les Chancelleries 
étaient encombrées d affaires litigieuses qui attendent un 
réglement definitif et qu’une fois la Cour établie les puissances 
signataires s’empresseraient de les leur sowmettre.” 

A deliberate co-ordination of the machinery of inter- 
national relationship is therefore absolutely essential as a first 
step towards preventing war. It is in fact the ABC of inter- 
national organisation, the framework about which an Inter- 
national Authority can be built. Organisation is preliminary 
to the constitution of an authority, and if it is to proceed 
along the lines indicated by the past it must consist in the 
construction of a regular procedure under which the several 
kinds of international disputes can be necessarily referred 
either to a tribunal or to a Conference. 

The simplest way of approaching the question is to begin 
with the minimum of organisation possible and see what an 
extension of it would involve. At the last Hague Conference 
there were 44 sovereign States represented. If one adds to 
these Honduras, Costa Rica, Abyssinia, and Liberia (which 
did not send representatives) one gets a total of 48 indepen- 
dent sovereign States in the world, These 48 States might 
agree ; (1) To set up a judicial tribunal on the lines indicated ; 
(2) to refer all questions falling within the five classes defined 
as legal questions to a tribunal agreed upon by the parties or 
to \the ?central tribunal (or alternatively under particular 
circumstances to a Conference) ; (8) to refer all other ques- 
tions and differences for examination and report to a Con- 
ference. : 4 

This is, it will be seen, the least possible amount of organi- 
sation of international machinery on past lines that can be 
conceived. But if it came into existence there would still be 
no International Authority. Each isolated State would 
simply be bound by a bare agreement with all‘the other 
States to follow a certain method of procedure. It is possible 
that even a primitive and simple organisation like this might 





* See the grimly illuminating passage in the telegram of the Austrian 
Ambassador at Petrograd to Count Berchtold (in the Austro-Hungarian 
Red Book, No. 28, July 26th, 1914) : “ Count Pourtalés has called the 
Russian Minister’s attention in the most serious manner to the fact 
that nowadays measures of mobilisation would be a highly dangerous 
form of diplomatic pressure. For, in that event, the purely military 
consideration of the question by the general staffs would find expres- 
sion, and if that button were once touched in Germany, the situation 
would get out of control.” 
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be a great advance towards the prevention of war, but it is 
obvious that it is a very fragile bond which in this way would 
be tied between nations. The very word “ authority ” 
implies something more than this—some right and power of 
the organisation, as a whole, over the individuals which form 
its parts. An International Authority implies, therefore, 
some rights and power in the nations collectively over 
the individual nations which are the constituents of the 
authority. 

We come back, then, from a different angle to those diffi- 
culties which were left unsolved in Chapter V.; for if the 
future is to develop logically from the past, the central point 
in the international organisation and authority will be the 
Conference. That means that the abstract conclusion arrived 
at in the last paragraph appears here as the particular and 
practical problems: ‘“ What shall be the competency of an 
International Conference ? What rights can be given to the 
nations to settle questions and to make rules collectively in 
such Conferences ? And what powers shall be given to the 
nations collectively to enforce the rights and the decisions of 
their Conferences ? ” 

Before proceeding to reconsider these problems in detail 
it is necessary to point out a fact which may — to some 
people an abstract and irritating quibble, but which, I 
believe, is for all that of importance. A right, and the power 
to enforce that right, and the right to exercise power to 
enforce that right are three entirely different things. Thus 
an international organisation might be constructed merely by 
States admitting the right of the nations to settle collectively 
by decisions in Conferences certain questions. That is one 
stage towards an International Authority. A second stage 
comes when the nations not only have the right to decide 
questions collectively, but the power to enforce their decision ; 
and a third stage when nations not only have this right and 
this power, but also the right to exercise collectively the 
power to enforce collective decisions. The importance of the 
distinction becomes apparent when one considers what have 
been called “ sanctions.” It may be necessary or politic to 
constitute an International Authority with rights over the 
individual constituent nations and yet without any sanctions. 
And one may go still further and say that there is no reason 
why an International Authority should be in this respect 
uniform in all its parts. It may be politic to give an Inter- 
national Conference the right both to decide certain questions 
and to enforce its decisions, while in other classes of questions 
it may be necessary to give the right to decide and to with- 
hold the right to enforce the decision. 

Now, if we return to the problem as we left it in Chapter 
V., it will be remembered that the question was whether 
Conferences could be transformed into Legislatures, and 
whether the rights of a majority to bind a minority in an 
International Conference can be admitted and defined. It is 
clear that our answer to these questions must to some extent 
depend upon our conception of the constitution of an Inter- 
national Authority. Many people at the present time seem 
to think that there is no half-way house between a federation 
into a world-State and the existing splendid isolation of 
independent States. If this is true, our alternatives are 
Utopia and chaos, and it is impossible to say which is the 
more unsatisfactory. For however attractive a world-State 
may be to our imaginations, a little reflection, aided by the 
sobering study of protocols, blue-books, and white papers, 
will show that in the world of actual facts there is no ground 
prepared for the reception of so strange a plant. 

A federation of the world or a federation of Europe implies 
the construction of an International State—a Bundesstaat. 
It would be necessary strictly and accurately to define the 
respective spheres of Federal and State government. The 
model for the International State would be the German 
Empire or the United States of America. The International 
Conference would be transformed into a true International 
Parliament, in which sat, not the representatives of indepen- 
dent States, but the representatives of the peoples of those 
States. In this way we easily solve the question of the right 
of the majority to bind the minority, because the sphere of 





the federal body would be strictly defined, and within that 
sphere the majority of representatives would ex hypothesi 
bind the minority. 

Unfortunately it is only a writer of imaginative fiction who, 
with a wave of his pen and a row of dots across the page, can 
transport us from a world of Hague Conferences and Great 
Wars direct into a World Set Free. Before you get the nations 
of the world to enter into this International State, and before 
you set up this Parliament of Nations, you have got to solve 
those two difficulties of Chapter V. in their most insoluble 
form—the difficulty of diverse national systems and ideals, 
and the difficulty of accurately defining the spheres of 
national and international government. The time for 
seriously considering an International Federal State will have 
arrived only when someone provides a draft constitution in 
which one can see legally defined the parts of their affairs 
which the British and Persian and American and Chinese 
peoples are to be called upon to place in the hands of the 
federal body. And the person who succeeds in doing this will 
have to go on to show that there is any possibility of two 
nations with such different institutions and ideals as, say, 
Persia and Britain uniting in so close a union as is implied 
in a Federal State. 

One is therefore forced to the conclusion that an Inter- 
national Federal State—a Bundesstaat—is Utopian, and that 
an International Authority, if it can be constituted at all, must 
take the form of a Staatenbund, a federation of States. There 
follows, too, the very important consequence that the repre- 
sentatives in the central organ of that authority will be repre- 
sentatives of independent sovereign States and not of the 
people of those States. His Excellency the Right Honour- 
able Sir Edward Fry, G.C.B., and His Excellency Samad 
Khan Momtazos-Saltaneh could sit together at The Hague 
Conference, despite the difference between Teheran and 
London, between the weald of Sussex and the plains of 
Persia, simply because each of them came there as the 
representative of a single independent State, or rather of 
the Government of that State. This is possible because the 
Governments of all States are sufficiently homogeneous, even 
though the head of the one Government may derive his 
authority from the Sun, a second from an Act of Parliament, 
and a third from Jehovah or the Blessed Trinity. All that 
is necessary is that the State should have a Government. 
But if the peoples are to be represented there must be some 
homogeneity of ideals and institutions among the peoples. 
There must, for example, be a uniform system of choosing 
or electing representatives, and this implies a homogeneity 
which does not exist between the free American citizen and 
the Russian peasant, to say nothing of Persian tribesmen 
and the unintelligible millions of Chinamen. 

Purely, therefore, for practical reasons one must conclude 
that representatives in the Conference of the future must be, 
as they have been in the past, representatives of the Govern- 
ments of different States. And the method of choosing and 
appointing such representatives must be left in each case to 
the State itself. We shall never get a State like Russia to 
come into an international system at all if we try to make 
it a condition of entrance that she adopt the institutions of 
democracy ; and, therefore, though we may have (as I have) 
the profoundest belief in democratic control of foreign 
policy, it would be absurd to attempt to introduce that 
principle into the international organisation itself. In our 
own State we should insist upon democratic control, and we 
should take the steps necessary to make not only the Govern- 
ment, but its international representatives and diplomatists, 
the responsible servants of the people instead of irresponsible 
servants of little classes and castes. But we have not yet 
shown that we are sufficiently democratic to send Mr. 
Bernard Shaw or even Mr. Ramsay Macdonald as representa- 
tives of the British Empire to an International Conference, 
so that we hardly have the right to object to his Excellency 
Samad Khan Momtazos-Saltaneh. 

The representatives at International Conferences must, 
then, remain representatives of the Governments of inde- 
pendent States. Now, this fact is commonly assumed by 
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diplomatists to have consequences which, if true, would 
inevitably cut at the root of any development of Conferences 
into true International Legislatures. In such a Conference, 
it is argued, a majority can in no circumstances bind a 
minority, and a decision can only be arrived at if the Con- 
ference is unanimous; and this principle is not a mere 
matter of form or agreement, but is a kind of natural law of 
international relationship. But if one examines the reasons 
with which diplomatists support this view one finds that it 
is really founded upon confusion of thought. The clearest 
expression of the theory is given in a speech by the President 
of the second Hague Conference at a meeting of one of the 
committees. ‘The first principle,” he said, “of every 
Conference is that of unanimity; it is not an empty form, 
but the basis of every political understanding (toute entente 
politique). In Parliaments majorities can impose their will 
upon minorities because the members of those assemblies 
each represent only one and the same nation, but in an 
International Conference each delegation represents a 
different State of equal sovereignty. No delegation has the 
right to accept a decision of the majority which would be 
contrary to the will of its Government.” It will be seen 
that M. Nelidow’s reasoning is vague and confused. In 
the first place, the members o: 4 Parliament do not represent 
one and the same nation, but parts of or parts of the people 
of a State. There is no more reason why Northumberland 
should allow Lancashire and Middlesex to impose their will 
upon it than why Belgium should allow Germany and 
England to impose their will upon it. Northumberland 
sends a representative to Parliament on the understanding 
that the majority of representatives can bind the minority. 
The Government of Belgium might similarly send a repre- 
sentative to an International Conference on the under- 
standing that the decision of a majority of the representa- 
tives will be binding on the minority. Such an under- 
standing or agreement in no way impairs the independence 
or the sovereignty of Belgium. It is only an agreement 
which limits the freedom of action of the State of Belgium. 
M. Nelidow’s argument would mean that any agreement or 
treaty limiting the future freedom of action of a State 
impaired the independence or sovereignty of the State, 
which is absurd. When a State signs an arbitration treaty 
it agrees to accept the Court’s decision, which may or may 
not be contrary to the will of its Government, and it still 
remains an independent sovereign State. Similarly a State 
can sign a treaty by which it will agree to accept the decision 
of a majority of representatives in an International Con- 
ference, even though such decision be contrary to the will 
of its Government, and it, too, will still remain an inde- 
pendent sovereign State. M. Nelidow’s confusion arises 
from the fact that he regards the delegation as accepting a 
decision contrary to the will of its Government. But it is 
not the delegation which accepts the decision at all; it is 
the Government itself which sends the delegation, having 
agreed to accept the decision of a majority of the delegates. 
While, therefore, agreeing that the delegations at Inter- 
national Conferences must represent the Governments of 
States, one need not accept the conclusion that the States 
cannot agree to be bound by the decisions of a majority of 
the delegations. The question is in what cases is it practi- 
cable and reasonable for States to agree to be bound ? 
Chapter V. showed that it is impossible in an at present 
imperfect and unequal world to expect nations to bind 
themselves generally to accept the decision of an Inter- 
national Legislature, and also that it is not possible to draw 
a broad line between international and national questions. 
It is therefore necessary to approach the problem from a 
different direction. 

If one studies carefully the words of people who raise 
objections to universal arbitration and other universal 
methods of pacific settlement, one finds that their real and 
ultimate objection is that by submitting to such methods 
States will lose their two most precious jewels—independence 
and sovereignty. Now independence and _ sovereignty, 
though they are not easy to define, are very real things. 


They are not only the theme of publicists and diplomatists, but 
are closely connected with the springs of that dangerous and 
complex passion called patriotism. The whole international 
system of the world is founded upon the theoretical sacred- 
ness of the independence and the sovereignty of independent 
and sovereign States. That is why in my search for an 
International Authority I have assumed that the constituents 
of that authority will be independent sovereign States. It 
is certain that in this demi-civilised world no State will agree 
to come into an international system unless its independence 
and sovereignty are safeguarded; but—and this is the 
important point—it is just as certain that no one would 
object to his country entering such a system provided that 
he was absolutely convinced that its independence and 
sovereignty could not thereby be impaired. 

We have, in fact, reached in these characteristics those 
fundamental things which to-day convert 48 mixed and 
mongrel populations into 48 distinct nations. Translated 
into emotions, or the objects of emotions, they become the 
stuff out of which springs the flame of patriotism. August, 
1914, showed clearly that modern Europe could not be made 
to fight at all unless it was made to believe in every hill 
and valley of it that it was fighting for national existence. 
And national existence is only the politician’s or the 
journalist’s cliché answering to the lawyer’s independence and 
sovereignty. 

Again, there can be no doubt that, with some vague idea 
that they are protecting these characteristics of States, 
diplomatists have inserted the “‘ vital interests and honour” 
claus: in arbitration treaties. “‘ If we look closely,” writes 
Sir Thomas Barclay,* “ into the meaning of a vital interest, 
we can only find, as typical instances, cases in which the 
independence of the State itself, its own territorial integrity, 
or a deliberate breach in the established usage of nations of 
fundamental importance are involved.” And later he gives 
the still more explicit and comprehensive definition: “A 
State’s territorial independence or integrity, its freedom to 
determine its own mode of government, legislation, and 
institutions, its power to receive political refugees from 
othér countries, its right to grant absolute freedom of thought, 
and of its expression as regards matters beyond its boun- 
daries, etc.”” He therefore makes the very valuable and 
interesting suggestion that, instead of the clause reserving 
matters of vital interest and honour, there should be inserted 
in arbitration treaties a clause reserving matters affecting 
“the independence,” “territorial integrity,” and “ the 
internal laws and institutions ” of the contracting States. 

Now, under the system of obligatory arbitration recom- 
mended in Chapter VI. such a reservation is unnecessary. A 
reference to a tribunal is only obligatory where the inter- 
national dispute can be decided by interpreting an inter- 
national contract or law.. The whole of International Law 
has been built up about the principles of independence, 
integrity, and sovereignty: of States. They are, therefore, 
absolutely protected by the judicial system itself, provided 
that it is strictly limited to the questions defined in Chapter 
VI. For instance, we feel impelled to protect the territorial 
integrity of our State, and we mean by that the integrity of 
the territory which legally belongs to our State. A tribunal 
which can only take cognisance of the law must protect, and 
cannot impair, this territorial integrity. It is only by extra- 
legal means such as the arbitrament of arms that an Alsace- 
Lorraine can be lost or gained. 

But though this is true of our judicial tribunal, it is not true 
of an International Legislature. The International Confer- 
ence, with its right to decide in non-legal questions, does not 
interpret, it makes International Law. If its competence 
and scope were unlimited, independence and territory and 
the mysterious sovereignty of nations might be lost in the 
council chamber just as in the past they have been lost upon 
the battlefield. Here, then, we can draw the true and the 
rational line between nationalism and internationalism. 
Every independent sovereign State must affirm the right of 
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the nations collectively to settle questions and to make law, 
except in three cases, and every such State can send its dele- 
gation to a Conference at which the majority shall bind the 
minority except in three cases. Those three cases are where 
the law or the decision would affect the independence or the 
territorial integrity of the State or would require an altera- 
tion in the internal laws of the State. 

And now it is possible to see how the Conference can 
develop logically and at the same time, without cutting 
across the passions and prejudices of human beings, into a 
real organ of an International Authority. These occasional 
and tentative assemblies of national representatives must 
become regular and permanent. They will have the right 
and the power to make general rules of international conduct, 
and to consider and pronounce decisions upon all differences 
and disputes which are not referred to a judicial tribunal. 
The rule that every dispute in which negotiation has failed 
must come before either a tribunal or a Conference will be the 
pivot of the international system, and this co-ordination of 
machinery will be the foundation of international organisa- 
tion. But since the units of the International Authority are 
independent sovereign States, they alone are masters, and 
must retain that mastership of their own independence and 
sovereignty. They can, therefore, without fear of endan- 
gering their “ vital interests ” or “ national honour,” agree to 
be bound by the decisions of such Conferences, and to main- 
tain the right of the majority to bind the minority only 
where the decision would not affect the independence or 
territorial integrity, or would not require an alteration in 
the internal laws of the State. 

“And what about those sanctions ?” the publicist will 
most undoubtedly be asking. This unpleasant and inappro- 
priate word has a peculiar fascination for him. The whole 
question of sanctions is of theoretical rather than practical 
interest. Where there is power to enforce a right or an 
obligation little in practice is gained by a formal declaration 
of the right to exercise the power. If the International 
Authority, the Society of Nations, has the power to compel 
a member to comply with its obligations, and if it has the 
will to do so, a way in which to exercise the power will be 
found. The important point is that the rights should be 
clearly defined and the obligations explicitly acknowledged. 
Now, one can set down as follows the international rights and 
obligations which would be defined and acknowledged under 
the proposed system : 

(1) The obligation to refer all disputes and differences not 
settled by negotiation either to a tribunal or to a Conference. 

(2) The obligation in certain defined disputes and differ- 
ences,* referred to a Conference, to accept and abide by the 
decision of the majority of the representatives. 

(3) The obligation to accept and abide by the judgment 
of a tribunal. 

(4) The obligation of a State to abide by every general 
rule of law and every decision made by a Conference and 
agreed to or ratified by that State. 


(5) The obligation to abide by certain defined general rules 
of law * made by a majority of the representatives in a 
Conference. 

It might no doubt prove to be an amusing task to devise 
methods of putting into the hands of the International 
Authority the power of compelling its members to comply 


with these obligations. It would be quite possible upon* 


paper to build up your divisions or squadrons of an armed 
international force without going quite as far as the gentle- 
man who has already proposed an international fleet with its 
base on the West Coast of Africa and its general staff upon 
the land-locked lakes of Switzerland. But it is hardly 
practical in the present condition of the world to discuss 
the possibility of anything like a permanent international 
police force. The only practical question is whether, given 














* I.c., those which would not affect the independence or the terri- 
torial integrity, or which would not require an alteration in the internal 
laws of a State. 





these obligations, the States of the world can agree before- 
hand upon the methods to be adopted to enforce compliance 
with them. Those methods may be of two kinds: they 
may consist in a use of the combined military and naval 
forces of individual States, or in those measures which are 
adopted in wars between States of bringing economic and 
social pressure to bear upon the population of States. Now, 
clearly in every particular case it would depend among other 
things upon the nature of the obligation broken whether it was 
possible or politic to use this or that method of enforcing it. 
We are a very long way from the time when it will be possible 
to draw up beforehand a list of pains and penalties for all 
imaginable international delinquencies. We are only just 
feeling about for an International Authority, and all that we 
can hope for at this stage is that the nations will agree upon 
and declare what methods the Authority has the right to use 
in order to enforce those fundamental obligations upon which 
this system of international society rests. 

The five obligations given above are the fundamental 
obligations upon which the International Authority outlined 
in this chapter would rest. But one has only to read them 
to see that they are not all equally important so far as the 
preservation of the peace of the world is concerned. A 
nation might, therefore, reasonably agree to declare the right 
of the Authority to use force in order to enforce compliance 
with, say, the first, the third, and the fourth obligations, but 
refuse to do so in the case of the second and the fifth. These 
are, in fact, questions of detail, and can only really be 
settled when the representatives of Siam and Haiti are once 
again sitting face to face about the Conference table with the 
representatives of such other States as the present system of 
regulating international affairs shall have left in existence. 
There is, however, one right so fundamental that unless it is 
affirmed and enforced one may conclude beforehand that the 
international organisation will accomplish nothing towards 
preventing war. That right is the right of the nations to 
msist upon the use of the pacific machinery of international 
organisation before any warlike operation or preparation by 
any individual State. Thus our International Authority 
will vanish into the thin air of theory or Utopia unless the 
nations which compose it are agreed to enforce, and actually 
enforce, by every means in their power the obligation of each 
individual State to refer a dispute or difference to tribunal or 
Conference before resorting to force of arms. 

There remains one other question to trouble anyone who is 
considering as a practical problem of to-day the construction 
of some International Authority. It is the problem, already 
touched upon in Chapter VI., of the inequality of equal 
independent sovereign States. In the society of States one 
has at one end the British Empire, with a population of 
435,000,000, and an area of 13,000,000 square miles, at the 
other Luxemburg, with a population of 260,000 and an area 
of 1,000 square miles. And yet in that society and in its 
most fully developed organ of the past, the Hague Con- 
ference, “ none is afore or after other; none is greater or 
less than another.” The practical result of insisting upon 
this mystic equality of things radically unequal, of trying to 
make thousands balance millions in the international scales, 
has already been noticed. It made a fair representation of 
international interests impossible, and therefore a reasonable 
settlement of any question in which those interests were 
really involved became equally impossible. 

But the difficulty becomes far more obvious in any system 
or organisation in which the principle of a majority binding 
a minority is recognised. The eight Great Powers at an 
International Conference speak for, roughly, three-quarters 
of the inhabitants of the world. If the principle of the 
absolute equality of independent States, set up by the 
smaller nations at The Hague, were applied to a Conference 
in which the rights of a majority to bind a minority were 
admitted, then one-quarter of the earth will be given five 
times greater voting power than the other three-quarters. 
Such a system is, on the face of it, an absurdity, and anyone 
by the exercise of a little common sense will see that the 
United States of America, for instance, will never submit its 
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interests to a body in which its voting power is no greater 
than that of any of the other twenty States of the American 
Continent. And it is not, of course, mere size or power that 
has to be considered, but the whole network of individual 
and racial qualities from which spring the political, com- 
mercial and artistic activities of nations. States un- 
doubtedly do stand upon different levels of civilisation, 
however much we may disagree as to which are the high and 
which the low levels. The French Republic moves and 
troubles the world more, impinges more upon its surface, 
and stirs its depths more deeply than that Republic in the 
West of which José Bordas is President, or even than that 
other in the East with its four hundred millions ruled over 
by President Yuan Shih-Kai. It will continue to do so as 
long as a Frenchman remains a Frenchman, a Dominican a 
Dominican, and a Chinaman a Chinaman. It is through 
not recognising and providing for such hard, unchangeable 
facts that a stable international society becomes impossible, 
for you can no more expel nature by a diplomatic or legal 
fiction than by a fork. 

If, then, the world is ever to organise itself for the peaceful 
regulation of international affairs, that organisation must 
provide for the essential inequality of States. If such in- 
equality is not reflected in the pacific machinery, it will make 
itself felt in war, while the machinery will be left to rust 
unused. Common sense, which is always practical and 
conservative, will say at once: “ Yes, and that’s why you'll 
never be able to do without war. You'll never in practice 
be able to weigh France against Dominica, China against 
Luxemburg, and draw up a table of international weights 
with a voting power assigned to each State according to its 
weight in international society.”” The answer to this objec- 
tion is that, as a matter of fact, such a table has already been 
drawn up, not by a theorist in his study, but by “* practical ” 
diplomatists themselves at the Hague Conference. The 
table was constructed for the purpose of giving inequality of 
representation upon the International Prize Court, the repre- 
sentation being proportioned to the population, commerce, 
maritime interests, ete., of the various States. The differences 
are, therefore, not assigned as differences of voting power, 
because the question of voting power did not arise, but it is 
possible, and may be of interest to show how the differences 
of representation assigned by the diplomatists to the States 
of the world can be translated into differences of voting power. 
It is not suggested that the table is, as it stands, suitable 
for the purposes of an International Legislature, because 
where the question was the constitution, not of a Conference, 
but a Prize Court, a special weight was given to particular 
characteristics of States—e.g., maritime interests.* It only 
shows that it is possible to make such a list for practical 
purposes. 

In the Convention relative to the Establishment of an 
International Prize Court adopted by the Second Hague 
Conference the method of constituting the Court is really 
that recommended by the Committee for the Judicial Arbi- 
tration Court, and described briefly above in Chapter VI. 
Its object is to allow representation on the Court to be pro- 
portioned to population, commercial interests, ete., of the 
different States. The judges are appointed for six years. 
This period of six years is then divided into six periods of 
one year each. The eight Great Powers are given absolute 
equality of representation, the judges appointed by them 
sitting for the whole period of six years. But the judges 
and deputy judges of the other Powers sit by rota, as shown 
in an elaborate table annexed to the Convention. Their 
representation varies from a deputy judge in one of the six 
periods up to a judge and a deputy judge in four of the six 
periods. Now, if one takes a deputy judge sitting for one of 
the six periods as the unit of representation power, and a 
judge sitting for one of the six periods as two units of repre- 
sentation power, it is possible to translate into voting power 
the variations of representation power assigned to the 





* This accounts for the unduly high position in the list of such 
States as Norway. 


nations of the world by the diplomatists who framed 
the Prize Court Convention. The table works out as 


follows : 
Equivalent 


Representation 
Voting Power. 


on Prize Court. 
Austria, the British Empire, France, 
Germany, Italy, Japan, Russia, 


the U.S.A. 18 votes each 


Whole period 


Spain... 4judges,4deputy 12 ,, ” 
judges 

The Netherlands 8 judges,3 deputy 9 ,, Ps 
judges 


Belgium, China, Denmark, Greece, 
Norway, Portugal, Roumania, 


Sweden, Turkey . 2judges,2 deputy 6 ,, " 


judges 
Argentine, Brazil, Chile, Mexico ... 2 judges a o 
Switzerland, Bulgaria, Persia ljudge,1 deputy 3 ,, ins 
judge 
Colombia, Peru, Serbia, Siam, Uru- 
guay, Venezuela ... oun oe 61 judge... oie S w# iad 
Bolivia, Costa Rica, Cuba, Santo 
Domingo, Ecuador, Guatemala, 
Haiti, Honduras, Nicaragua, 
Panama, Paraguay, Salvador, 
Luxemburg, Montenegro «-. ldeputy judge... 1 ,, 


CHAPTER VIII. 
CONCLUSIONS. 


In the preceding pages I have tried to sketch in briefest 
outline a possible structure for an International Authority. 
That structure is by no means ideal; it is full of ugly 
corners, and often degenerates into mere rickety and danger- 
ous scaffolding which may or may not betoken a future 
building in more solid and more beautiful material. The 
result is curiously unsatisfactory and unsightly to anyone 
who desires ardently to see a world ruled by order and reason. 
That, one may be bold to claim, is a distinct merit. Man 
in national or international masses is not yet an orderly or 
a reasonable animal. He is an animal of passion and preju- 
dice. Any system or organisation or machinery for govern- 
ing: his affairs must, if it is to be accepted by him, allow play 
to these passions and prejudices. It is no good building 
him a brand new beautiful international institution. The 
human institutions really used by him are secreted by him 
much in the same way as some small repulsive insects 
secrete a kind of building around themselves. And the only 
way of influencing him is by tickling him to induce a more 
copious secretion on one side than on another, just as ants 
for this purpose tickle their cow-like aphides with their 
antenne. There would be no grounds for deploring the 
uselessness of human effort if by a judicious process of 
intellectual and emotional tickling human beings could be 
induced to divert some of the energies which they devote 
to the construction of armies and armaments to the con- 
struction of this feeble and faulty system of pacific machinery. 
It will, however, be useful to point out clearly to ourselves 
in what respects such a system falls short of our hopes and 
desires, and I propose, therefore, to recapitulate shortly the 
results arrived at, and to bring out at the same time in what 
respects they would, and in what respects they would not, 
make for the prevention of war. 

Our international system takes, just as the present system 
does, the independent sovereign State as its unit. It admits 
that within the sphere of its independence and sovereignty 


_every State must remain absolute master of its own destiny. 


It receives within itself, therefore, a medley of dangerous 
national systems, under which nationalities are bound 
together by all kinds and varieties of stupid and irrational 
and unjust bonds. It does not attempt to deal at their roots 
with all those causes from which, during the last hundred 
years, the great wars have sprung, the administrative, 
political, and economic relationships of States. It is a 
system which must fall far short of any sane man’s hopes 
and desires. It falls far short of a cosmopolitan system 
or a world State. But cosmopolitanism or a world State 
presupposes that the world is convinced of the truth— 
namely, that the interests of France do not necessarily 
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conflict with the interests of Germany any more than those 
of Paris do with those of Bordeaux, and that the violent but 
narrow passions that pass under the name of patriotism are 
not the noblest forms of human and social emotions. The 
world, or the people who, unfortunately, have most to say 
in governing the world, believe no such thing, and will not 
believe it when the representatives of States meet again to 
decide how to fill up the graves which they helped to dig in 
Europe. 

We take things, therefore, as we find them, however 
melancholy and dangerous they may be. The cosmopolitan 
or International State implies a cosmopolitan or international 
patriotism ; it is, therefore, useless at present to disturb its 
long rest upon the dusty shelf reserved in libraries for 
Utopias. But that does not mean that there are no practical 
steps which can be taken for preventing war by improving 
the machinery of international relationship. We can do 
something by providing that the complications of modern 
existence do not, merely because they are complicated, tie 
us into inextricable international knots, and still more by 
developing and extending that international machinery 
which has in the past encouraged and given scope to those 
factors in human society which have tended to the drawing 
together of nations and the pacific settlement of international 
disputes. 

Now, there are two such factors of the greatest importance. 
One is the growth of International Law and of the principle 
that the relations of States shall be regulated by general 
rules of conduct. Society, the whole system of European 
civilisation, all that we are accustomed to regard as good in 
our way of life, our hopes and our ideals, have grown about 
and depend upon the governing of human relationship by 
law and general rules of morality. The last nine months 
have shown that it would be as easy to destroy that civilisa- 
tion by attempting to regulate international relationship 
merely by erratic violence and brute force as it would be 
within a State to destroy society by abandoning it to lawless- 
ness. We have, in fact, reached the point in the history 
at least of Europe where continued progress depends upon 
the growth of International Law and morality as certainly 
as upon the policeman in Piccadilly Circus and all that he 
stands for. The binding force of law where law exists, and 
the binding force of contracts where contracts exist, are 
the foundations of a stable system of international relation- 
ship. But the last 1,915 years seem to show that such a 
system is not going to spring into sudden and full-blown 
existence by a special act of creation on the part of the 
Deity. It requires for its functioning in this complex world 
humanly devised and consciously devised machinery. The 
conception of an International Authority, sketched in these 
chapters, simply recognises these facts. It aims only at 
providing the machinery without which the system will 
remain “in the air.” It presumes merely that nations are 
to be bound by law where law exists, by contracts where 
contracts exist, by the bare minimum of international good 
faith. It would apply legal machinery only to legal inter- 
national differences, to those disputes which are concerned 
with rules of law and conduct to which the disputing nations 
have themselves subscribed and with contracts to which 
they have themselves agreed. It proposes, therefore, that 
the reference of such legal differences and disputes for. 
decision to a legal tribunal should be compulsory. Again, 
by extending and elaborating International Conferences it 
would provide machinery for making International Law of 
wider application and of greater precision. On the one 
side it would strengthen the obligation, on the other side 
extend the range of International Law. 

The other factor is the growth of the principle which denies 
the right of any one nation, and asserts the right of the 
nations collectively, to settle questions which imperil the 
peace of the world. The world is so closely knit together 
now that it is no longer possible for a nation to run amok on 
one frontier while her neighbour on the other is hardly aware 
of it. We are so linked to our neighbours by the gold and 
silver wires of commerce and finance—not to speak of tele- 


graph wires and steel rails—that a breeze between the 
Foreign Offices of Monrovia and Adis Ababa would be felt 
the same day in every Foreign Office from Pekin to Wash- 
ington, and every war threatens to become a world war. 
And the closer the interconnections of international life 
become, the more necessary becomes this principle to save 
international society from dissolution. And one must face 
the fact that what stands in the way of the acceptance of this 
principle in the regulation of international affairs is the 
diplomatic, governmental, and, to a less extent, popular 
view of the independence and sovereignty of States. 

It is necessary sometimes to accept the universe as a fact, 
to make the best even of a divine bad job. Such action in 
this case would seem to consist in devising machinery which 
would give the fullest scope for extending this principle 
without infringing the independence and sovereignty of 
States. That is the aim of the system sketched in these 
chapters. It proposes to recognise the right of the nations, 
collectively at least, to discuss and express an opinion upon 
any and every question before any one nation independently 
takes action to settle such a question by force of arms. It 
proposes, therefore, that the reference of non-legal differences 
and disputes to an International Conference shall be com- 
pulsory. But, because it has to provide for the stubborn 
fact of the independence and sovereignty of States, it allows 
the principle full force only in those questions which do not 
affect independence and sovereignty. It therefore proposes 
that the decision would not affect a State’s independence, 
integrity, or the control of its internal affairs. 

One must meet the chorus of practical men and their 
sceptical criticism: “ You’re never going to make war 
impossible like that by means of spider webs. You're never 
going to prevent war by machinery of tribunals and Con- 
ferences. Even if the world had agreed to this system or 
machinery you can’t be so simple as to believe that Germany 
and Austria, who have torn up every scrap of paper which 
bound them, would have paid any attention to it last July.” 
At the cost of repetition this criticism requires an answer. 
In the first place, it is impossible to make war impossible. 
The Ulster question shows that in no quarter of the globe 
has human folly been sufficiently exorcised to make even 
civil war impossible. None the less history proves that 
human institutions and machinery for government by re- 
straining political folly, and giving scope to political wisdom, 
“an make, and have made, civil war improbable. Our aim 
is not to compass the impossibility of war, but merely to 
increase its improbability. 

And so with last July. Machinery for settling disputes 
co-ordinated in the form of an International Authority would 
have made war less probable. It is a very good case to 
consider, because the strain would have come upon the very 
weakest link in the system proposed in these chapters. The 
dispute between Austria and Serbia was not a legal dispute, 
and it did affect the independence and sovereignty of a 
State. Under our system all that would have been required 
was that the question should be referred to a Conference for 
examination and report. Austria would not have been 
bound by the decision of that Conference, and would have 
been legally and morally free to bombard Belgrade as soon 
as the Conference had expressed its opinion. 

Would Austria have waited for a Conference? If the 
system had been instituted in June, almost certainly not, 
But suppose the system had been working ten years, that 
several disputes had been referred automatically to and 
settled by tribunal or Conference ? We should have had 
one more and a serious obstacle in the path of war lords ; 
we should have made—and that is all we can make-——war 
more improbable, less “ inevitable.” The very people who 
are most insistent that war was “inevitable” last July 
forget that they have asserted the truth—namely, that there 
would have been no war if Germany had realised that the 
breaking of her treaty about Belgium would bring in Great 
Britain. If we are really to consider that kind of inevitable- 
ness in human affairs the only rationa! action is complete 
quiescence and fatalism. The happening of every event 














24 


Speciar ] 
SUPPLEMENT 


THE NEW STATESMAN 





JULY 10, 1915 





was inevitable after it had happened. If a man got drunk 
yesterday it was in this sense inevitable that he got drunk, 
but it does not follow that we cannot make it more difficult 
for him to get drunk by closing the public-houses to-morrow. 

People are always prophesying international bad faith and 
dishonesty. When their words come true they shout, “I 
told you so”; but, like Old Moore and other prophets, they 
forget and are silent about the innumerable cases in which 
they turned out to be wrong. After the Russo-Japanese 
war it was commonly said that no nation would ever again 
conform to the international obligation of declaring war 
formally. The advantage of catching your opponent off his 
guard and by the throat before he is ready for you is so great 
under modern conditions, it was said, that a sudden unde- 
clared war is “ inevitable.”” The patriotic Briton was ex- 
horted to live in daily terror of going to sleep in profound 
peace and waking up next morning to find his Fleet at the 
bottom of the North Sea. In the British Empire, France, 
Russia, Japan, Italy, Serbia, and Montenegro it is a fact 
that Germany and Austria deliberately planned the war at 
the time and under circumstances most favourable to those 
two Powers ; in Germany and Austria it is a fact that Great 
Britain, France, and Russia planned the war at the time 
and under circumstances most favourable to the Triple 
Entente. And yet in no case did any of these Powers omit 
to comply with an international obligation, a formal declara- 
tion of war, an obligation which deprived them of the enor- 
mous advantage of sudden warlike action. 

This system, if it had been in existence for, say, ten years 
before 1914, would have been an additional and a serious 
obstacle to war last July. It would have helped those people 
who wanted peace and would have hindered those people 
who wanted war. That is the function, and no negligible 
function, of pacific machinery. It would have made an 
immediate war improbable and a Conference probable. And 
it is almost certain that if a Conference had taken place there 
would have been no war, even though no nation was bound 
by the decision of the Conference. War between two nations 
under modern conditions is impossible unless you get a large 
number of people in each nation excited and afraid. Now, 
people can only be made excited and afraid in large masses 
by springing something on them suddenly which they do not 
altogether understand. Warmongers know this well enough 
in every country. That is the real objection to secret diplo- 
macy. It enables the warmongers to work up excitement 
and fear. They allow it only to be known that a crisis has 
occurred, “‘ negotiations are proceeding, but a deadlock is 
feared.”” Nobody knows what is happening, what the real 
question is, what the worst is to be feared. ‘ Panic on the 
Stock Exchange ” is the inevitable newspaper placard in 
our streets—a little straw which shows how the psychological 
wind must blow in a nation before it can be induced to go to 
war. Suddenly we are told that the crisis is acute. Into 
this atmosphere of fear, ignorance, doubt, excitement, a 
complicated international question is flung to us in the 
speech of a politician which gives us the minimum of evidence 
and explanation and the maximum of patriotic and fear- 
inspiring clichés. Naturally when that point is reached 
ninety-nine people out of every hundred will take the lead 
given by “the people in authority.” Peace and war no 
longer depend upon finding a reasonable settlement in a 
dispute, but upon whether in some country those in authority 
do or do not want war. 


Now, a Conference works in two ways upon the psychology 
of nations to counteract these tendencies. In the first place, 
it prevents excitement by being so intolerably dull. When 
a score of diplomatic gentleman have been sitting round a 
green baize table discussing an international question for a 
fortnight they have killed all interest in that question for at 
least a year. The Algeciras Conference killed the Morocco 
question in this way. Before it met Germany and France 
were boiling with excitement ; long before it finished its 
work everyone was so bored with it that it was quite impos- 
sible to use Morocco as a casus beili for five years. Even a 
Serbian or a German would lose interest in a question of 
Serbian and German nationality if he saw it discussed by 
diplomatists at a Conference, and not one person in a 
thousand would ever have thought of Serajevo again if a 
Conference had met in July last year. 

But Conferences and the whole co-ordinated machinery 
for the pacific settlement of disputes would act on national 
psychology in another way. They would prevent fear, and 
the exploitation of fear, by people who are quite ready to 
attain their ends at the risk of war. The great advantage of 
Conferences and judicial tribunals is that they bring things 
out into the light. The diplomatist is compelled, to some 
extent, to put his cards on the green baize table or to show 
his hand to the Court. The real question in dispute is really 
discussed instead of being lost on the back stairs of Foreign 
Offices and Embassies. And as soon as a question is dis- 
cussed reasonable men see that there is a reasonable method 
of settling it. It is darkness, doubt, and ignorance which 
breed fear, and fear which breeds war. To prevent war 
what i twanted in diplomacy and international relationships 
is light, said M. Hanotaux, himself a statesman and diplo- 
matist. Light not only dispels fear and suspicion, but makes 
dishonesty difficult. Even the most cynical diplomatist 
dare not openly avow and practise bad faith in international 
relations ; and if we could compel him to act in the light, we 
should compel him to act honestly. 

Therefore, even in a case in which our International 
Authority is weakest, even where we have most conspicuously 
failed to solve those difficulties which appeared in Chapter 
V., its machinery could do much to prevent war. It would 
allay unreasoning excitement; it would let in the light; 
it would strengthen the hands of those persons who were 
working for peace. But perhaps its most potent influence 
would come from another side. The holding of Conferences 
whose decisions would be binding in questions which did not 
affect the independence and internal sovereignty of States 
would involve a formal recognition of that principle upon 
which the future stability of international society depends— 
the principle that the nations have the right collectively 
to settle questions which imperil the peace of the world. 
It is true that the recognition of that principle would apply 
only to a small and comparatively unimportant class of 
questions. But at least we should have made a beginning, 
have laid foundations out of which a more rational system 
of international relationship might grow. We have now 
tried for one or two centuries with lamentable results a 
system admirably described by Swift in the epigram at the 
head of this report. We have adapted our international 
machinery solely to the hopeless task of balancing Europe 
in armed and hostile groups. It will be some gain if we have 
at least the machinery and the power to regulate some 
international affairs upon a more rational system. 
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